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RIGHTS OF MAJORITY STOCKHOLDERS TO 
CONTRACT WITH THEMSELVES. 
Lawyers are familiar with the jine of cases 
which holds that directors cannot contract 
with themselves, because being in a position 
of trust as regards the stockholders they can- 
not take any personal advantage of their trust. 
Does this same rule obtain in the case of 
stockholders contracting with themselves at 
a stockholders’ meeting’. Ordinarily, there 
is no trust relation existing between the stock- 
holder and the corporation, but the reason is 
that ordinarily the stockholder has no man- 
date to administer the affairs of the corpora- 
tion. It has been held, therefore, in a recent 
ease that if stockholders undertake to dis- 
charge the functions of directors and conduct 
the affairs of the vorporation, they become 
subject to the same trust relation which pre- 
cludes directors from contracting with them- 
selves to the detriment of the corporation. It 
was further held that where the majority of 
the stockholders of a corporation, who in this 
manner acted as the sole managers of its busi- 
ness, have gone on, over the protest of the 
minority, and dealt with themselves, and the 
court, on the complaint of the minority of the 
stockholders, cannot approve the basis upon 
which the business has been carried on, a 
situation is presented with which the court 
must deal as best it can under the cireum- 
stances, even though its intervention involves 
the proposition of reforming the contract 
between the corporation and the majority of 
stockholders, or revising the basis for the 
apportionment of the profits of the business. 
The defendants in this case, while admitting 
that direetors of a corporation could not con- 
tract with themselves, contended that such 
rule does not apply to stockholders. The 
court, in reply to this contention, said: 
‘This contention is evidently without for~e. 
Evidently a person cannot be judge in his 
own case, cannot be on both sides of a con- 
tract, cannot vote to himself money of his 
associates ina corporation. Defendants ad- 
mit that this is so in the case of a director, 
but contend that it is not so in the case of a 





stuckholder, because the same trust relation 
which exists between a director and the cor- 
poration in which he is a director, precluding 
him from acting for the corporation in any 
matter in which his interest is adverse to that 
of the company, does not exist between the 
stockholder and the company. Undoubtedly 
no trust relation ordinarily exists between the 
stockholder and the corporation; but the 
reason is that ordinarily the stockholder is a 
stranger to the management of the affairs of 
the corporation, which is the province of the 
directors. If, however, in any particular case 
the stockholders have authority to manage 
the affairs of the corporation—in other words, 
to discharge the functions of directors, and 
undertake to do so—they, for all the purposes 
of the affairs thus managed, beceme direct- 
ors in fact, and occupy, for the purposes of 
such affairs, precisely the same relation of 
trust which directors ordinarily hold towards 
the corporation. This trust relation is not a 
matter of statutory law, or of technical law, 
but is simply the logical consequence of the 
impossibility of being judge in one’s own 
case,.or of being on both sides of a contract. 
lt is, therefore, a question of no importance 
whether the stockholders of this company had, 
or had not, authority under the charter to 
manage the affairs of the company. The 
stockholders and the directors were the same 
five persons, and it is a perfectly plain propo- 


sition that they could not assume, or divest 


themselves of, this trust relation towards the 
company as they might change their coats. 
Asa matter of fact, however, the stockholders 
did not have authority to manage the affairs 
of the company. It is a fundamental princi- 
ple of the law of corporations that stockhold- 
ers have no mandate to act for the corporation. 
10 Cye. 760; Cook, Corp. (4th Ed.) p. 34, 
§ 11. A corporation whose affairs could be 
managed indifferently by its stockholders er 
by its directors would be a nondescript and 
highly anomalous corporation. Of course, 
the charter might so provide; but no charter 
would be so interpreted unless a construction 
more in consonence with what ordinarily ob- 
tains were possible. In the present case the 
charter does contain a clause which, taken 
literally, expresses that idea; but the context 
of that clause shows that its purpose was 
merely to regulate the proportion of vote that 
should be required at the meetings of stock- 
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holders to decide the different questions with 
which the stockholders might have to deal, 
and also, if taken literally, it would conflict 
with another clause, by which it is provided 
that the affairs of the company are to bé con- 
ducted by the directors. However, the ques- 
tion, we repeat, is of no importance, since tlie 
Webbs, no more as stockholders 
directors, could be final judges in their own 
case, and vote to themselves the money of the 
corporation, over the objection and protest of 
their associates in the corporation.’’ 


than as 


NOTES OF IMPORTANT DECISIONS. 





ParKS—THE RIGHT TO CHANGE USE OF PARK 
DEDICATED TO THE PUBLIC.—The materialistic 
tendencies of our large cities conspire to imbue 
those in charge of affairs with jealousy of all unre- 
munerative assignments of the public domain, in- 
cluding parks. Therefore wherea bighway seeis 
to be desired through a public park or when such 
public park would make an ideal location for a 
court house or city hall. the sacrifice is made 
without a single compunction of conscience. We 
are pleased to note, however, that in the great 
city of Chicago, the courts are inclined to resist 
such materialistic tendencies and to preserve in- 
tact these open spots of fresh and natural beauty 
dedicate2 to the city by some generous spirit 
from the iconoclastic hand of the materialistic 
spoiler. 

In recent case of Village of Riverside v. Mac- 
lean, 71 N. E. Rep. 408, the Supreme Court of 
Illinois held that where land has been dedicated 
as a public park, and accepted as such by a village, 
the village has thereafter ro power to use a por- 
tion of the park for a public highway. ‘The court 
further held that owners of property abutting on 
land dedicated and accepted as a public park are 
entitled to enjoin the municipality from using a 
portion of the park fora highway, though they 
show no damage to their lots, resulting from such 
use. The court in explaining the reasons under- 
lying its decisions, said: ‘‘It is claimed on the 
part of the appellant that, even if the premises 
in question are a public park or a public com- 
mon, or both, nevertheless the use of a strip 
across it for the purposes of a pleasure driveway 
will not be a misuse of said public park or public 
common. ‘Fhis contention gives rise tothe ques- 
tion whether the proposed use of the park by the 
construction of a roadway through the same, re 
sulting from the ordinance of August 28, 1900, 
will, under all the circumstances, be a misuse of 
the premises as a park. 

‘-Itis not altoge*her clear that the roadway, if 
extended from the south line of the railway 
right of way across this park, will be a pleasure 
driveway. As has already been stated. the vil- 





lage has already extended West avenue over the 
railroad right of way to the north line of thi 

park by condemnation. But this extension o¢ 
West avenue, as we understand the evidence, 
was its extension asa public street or highway, 
and not as a boulevard or pleasure drive. ‘There 
is nothing to show that West avenue, if extended 
across this park. would be restricted, in the 
use to be made of it, to a mere pleasure drive- 
way. The evidence shows that, under some ar- 
rangement between the village and the railroad 
company. the grade where this crossing is to be 
made will be raised between four and five feet 
above the level of the park. An unsightly. ele- 
vated roadway will thus be created through what 
has been a park, planted with trees and shrubs, 
and cared for as such. It is not to be supposed 
that persons driving for pleasure would attempt 
to drive a distance of 135 feet. more or less, up or 
down an inclined plane, and over a complicated 
and dangerous railroad crossing. 


The evidence establishes the conclusion that 
the extension of West avenue over this park will 
be perversion of the use for which the premises 
embraced in the park were originally dedicated. 
They were originally dedicated for the pur- 
poses of a park, and not for the purposes ofa 
traveled roadway cutting so simall a park into 
two parts. A parkisa ‘place for the resort of 
the public for recreation, air, and light.*’ Price 
v. Plainfield, 40 N. J. Law, 612. *‘A park isa 
piece of ground in acity or village set apart for 
ornament, or to afford the benefit of air, exercise, 
or amusement.”’ 17 Am. & Eng. Ency. of Law 
(ist Ed.), p. 407. The title to these premises is 
vested in the village of Riverside, as trustee for 
the public, and the uses to which the premises 
may be devoted are limited to uses as a park 
and common. A aeviation from such use by the 
village is a violation of Its duties as trustee for 
the public, and will resuit in damage to the prop- 
erty of appellees, and destroy their easement in 
the park. Where a park is thus cut up by the ex- 
tension of a street through its middle. its use for 
purposes of pleasure. recreation, and amusement 
will be destroyed. Where sucha tract has been 
dedicated and accepted as a public park, and ad- 
judicated to be such, the municipality has no 
power to convert any portion of it into a public 
highway, because such use is inconsistent with, 
and destructive of, its use as a park. City of 
Jacksonville v. Jacksonville Railway Co., 67 Ill. 


540; Village of Princeville v. Auten, 77 IIl. 
325: Guttery v. Glenn, 201 IN). 275. 66 N. E. Rep. 


305; City of Chicgo v. Ward, 169 Ill. 392, 48 N. 
E. Rep. 927. 38 L. R. A. 849, 61 Am. St. Rep. 185; 
Board of Edueation v. Kansas City. 62 Kan. 374, 
63 Pac. Rep, 600; City of St. Paul v. Chicago, 
Milwaukee & St. Paul Railway Co., 63 Minn. 330. 
63 N. W. Rep. 267, 65 N. W. Rep. 649, 68 N. W. 
Rep. 458, 34 L. R. A. 184; City of Llano v. Llano 
County, 5 Tex. Civ. App. 132, 23S. W. Rep. 1008; 
Price v. Thompson, 48 Mo. 361; United States v. 





ageaaa 





ese Qa 





Vou. 59 


CENTRAL LAW JOURNAL. 163 








City of Chicago, 7 How. 185, 12 L. Ed. 660; Wel- 
lington. Petitioner, 16 Pick. 87, 26 Am. Dee. 631. 
In City of Jacksonville v. Jacksonville Railway 
Co., supra, it was held that a dedication must al- 
ways be construed with reference to the object 
with which it was made, and that, where streets 
are dedicated by means of a town plat, they will 
be considered as designed for the purpose of 
travel and passage in any mode not to destroy 
their usefulness, while a publie square will be 
considered as intended for beauty and adornment, 
and for the health and recreation of the public, 
and the municipality will have no right or power 
to divert it to other uses or purposes; and in that 
case it was said (page 543, 67 Ill.): “Streets and 
a public square are donated. Each has a well- 
known and well-defined use and meaning. The 
one was designed for the purpose of travel. and the 
right of passage over the streets ,in any mode not 
to destroy their usefulness was given by the plat, 
The square was intended for beauty and adorn- 
ment, and forthe health and recreation of the 
public. A dedication must always be construed 
with reference to the object with which it was 
made. The donors never could have intended 
that this ground should be used asa street. The 
power of the legislature to repeal the char- 
ters of municipal corporations cannot be extend- 
ed to the right to divert property given to the 
public for one use to a wholly different and in- 
consistent use. The power cannot exist to divert 
property from the purpose for which it was do- 
nated. This plat was a solemn dedication of the 
ground to the corporation,to be held in trust for the 
use of the public. The donation was made for a cer- 
tainspecific and defined purpose. * * * The city 
bas accepted the trust. It must be preserved, or 
the land must revert to the original proprietors. 
The city has acted in good faitb. It has inclosed, 
planted with trees, and improved. and embellished 
the ground dedicated, and thus maintained the 
purpose of the donor. Lots abutting upon the 
square have been purchased and built upon with 
reference to it. They have also been made more 
valuable by this open ground in front of them, A 
court of equity has the right to enforce the ex- 
ecution of the plainly declared trust, either upon 
the application of the owners of lots abutting 
upon the square, or upon the application of the 
city, the trustee. * * * The square is valu- 
able property, intended for the use of the public, 
and appurtenant to the estate of the abutting lot 
owners, and the trustee must be permitted to pre- 
serve it for the expressed and intended purposes 
ofthe trust. * * * In Price v. Thompson, 48 
Mo. 361, the trustees of the town were about to 
open a public park and run streets through it, 
The original owner of the land, upon the plat of 
the town, designated four acres as a park. The 
language of the statute of Missouri in declaring 
the effect of the plat is identical with our own. 
The court enjoined the trustees, and held that 
ye park should ever remain public, and in the 
condition in which it was donated.** By the lan- 





guage used in the case of City of Jacksonville v. 
Jacksonville Railway Co., supra, this court in- 
dorsed the doctrine of the case of Price v. Thomp- 
son, supra, to the effect that the running ‘of a 
street througha public park is a misuse of the 
land embraced in the park, and a diversion of the 
same fromthe purpo-es for which it was origi- 
nally dedicated. The doctrine of this case is pre- 
cisely applicable to the facts in the case at bar. 

In City of Chicago v. Ward, supra, it was held 
that where the intention that a certain square 
should forever remain an open space had been 
expressed on the plat, or even in contemporaneous 
certificates, the village trustees could not lawfully 
appropriate it to any other public use, and it was 
there said: ‘‘It would have been an abuse of the 
trust reposed in them, that the courts would not 
hesitate to control, that the property might be 
preserved for the uses intended by the donors.” 
And it was also said in that case that ‘it is only 
where the dedication of the property as public 
ground is an unrestricted dedication to public use 
that the city or legislature may designate the 
uses to which it shall be put.”* Such is the dis- 
tinction between the case of Chicago, Rock Island 
& Pacific Railroad Co. vy. City of Joliet, 79 Il]. 25, 
and the cases of City of Jacksonville v. Jackson- 
ville Railway Co., and Village of Princeville vy. 
Auten, supra. In the case at bar there was no 
unrestricted dedication of the premises in con- 
troversy to such general public use as might in- 
clude any public use, but the dedication of it was 
restricted to the purposes of a park, and the ex- 
tension of a public highway through it would be 
a diversion of it from the original purpose for 
which it was dedicated. 

It is established by the authorities referred to 
that, where property is consecrated to public use 
by common-law dedication of the owner, the 
municipality within whose borders the premises 
are situated takes it, as trustee for the public, for 
the special uses designated by the dedicator. 
Here the uses for which the premises in contro- 
versy ware dedicated were for the purposes of a 
public park and common, and for the recreation 
and amusement of the public. These uses were 
not only declared by the dedicator, but they were 
assented to by the village, and established by the 
various jdecrees in the suits instituted by it, as 
above referred to. It results that—the village 
cannot employ these premises, or any portion of 
them, for any additional purpose, such as putting 
a highway through them. The construction of 
sueh a highway across them is not devoting the 
same tothe purposes of recreation and amuse- 
ment. Moreover, such a highway is not neces- 
sary to reach the park, which can be done through 
other roadways designated upon the original plat 
or map. 

A distinction is to be made between cases 
where a pubiic square is dedicated without re- 
striction, and cases where the dedication is re- 
stricted to a particular purpose. In the former 
case any reasonable public use may be made of 
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the square, but in the latter it must be devoted to 
the particular purpose indicated by the dedicator. 
Where land is dedicated fora public park and 
common it cannot be said that the construction 
of an elevated driveway, amounting in fact to 
nothing more than an approach to a railroad 
track, and only a little over 100 feet long, isan act 
which amounts to keeping the park open for pur- 
poses of recreation and amusement. A distine- 
tion is also to observed between cases where the 
facts show that a public park has been created 
and established by a municipality under statu- 
tory provisions, and cases where the land has 
been dedicated for the purposes of the park by 
the original owner thereof. A pleasure drive- 
way may be a legitimate feature of a public park 
created and established by a municipality, but in 
a dedicated park itis alwaysa question of the in- 
tention of the donor. The latter class of parks 
cannot be cut up atthe pleasure of municipal 
bodies, or by virtue of any statutory authority. 
The provisions in the statute in relation to parks 
to which counsel for appellant refer clearly re- 
late to parks created by a municipality or park 
commissioners, and not to parks dedicated at 
common law. Several cases are referred to by 
counsel where a board of park commissioners are 
expressly given by statute exclusive powers over 
parks, and vested with absolute discretion to im- 
prove and maintain the same asin their judgment 
may seem preper. In such cases the board can- 
not be enjoined by a taxpayer, on the ground of 
improper expenditures of public moneys, from 
corstructing speedways or other kinds of pleas- 
ure driveways. Holtz vy. Diehl (Sup.), 56 N.Y. 
Supp. 841. Such cases. in which parks are cre- 
ated under statutory authoricy, and park com- 
missioners have the fullest power to regulate the 
use of the park, and to ornament and to do any- 
thing that they choose, in their discretion, with 
reference to it asa park have no application to 
the case at bar, where the park was dedicated as 
such by the original owner of the land, and 
where the purpose of the dedication, as indicated 
by the owner, must be carried out. 


IMPEACHMENT OF WITNESSES BY 
PROOF OF SPECIFIC WRONGFUL 
ACTS. 2 

PART II. 

American Terts.—It is unfortunate that Mr 
Greenleaf‘*® in writing of this matter did not ex— 
ercise his usual care and precision. After stat- 
ing that the question is not perfectly settled by 
authority, and that a witness may be compelled 
to answer if the matter is material to the issue, 
he says: ‘But where the question is not material 
to the issue, but is collateral and irrelevant, be- 
ing asked under the license allowed in cross-ex- 
amination, it stands on another ground, In gen- 
eral, as we have already seen, the rule is, that, 

*Continued from last week. 
43 1 Greenleaf on Ev., Secs. 454-457. 





upon cross-examination, to try the credit of a 
witness. only general questions can be put; and 
he can not be asked as toany collateral and inde- 
pendent fact, merely with a view to contradict 
him afterwards by calling another witness.*’ In 
this sentence down to the semi-colon the author 
makes,a serious and very misleading error. For 
as is said in note (a) 14 Ed. sec. 460, it is now un- 
doubted law that a witness, although not always 
bound to answer, may be asked questions tend- 
ing to criminate, injure. or degrade him. If rele- 
vant and material for the purpose of affecting 
credit, the litigant cannot successfully object: 
the only question of doubtis: May the witness 
decline to degrade himself? After admirably. 
stating the arguments in favor of compulsion, 
the author continues: ‘The weight of this argu- 
ment seems to have been felt by the judges in 
several cases in which questions tending to dis- 
grace the witness, have been permitted in cross- 
examination, * * * Nor does there seem to be 
any good reason why a witness should be privi- 
leged from answering a question touching his 
present situation, employment and associates. if 
they are of his own choice: as, for example, in 
what house or family he resides, what is his or- 
dirary occupation, and whether he is intimately 
acquainted and conversant with certain persons, 
and the like; for, however these may disgrace 
him, his position is one of his own selection.” 
This is followed by practically all of the Ameri- 
can cases. Itis submitted that the distinction 
between the matters above set forth so far as 
‘*choice”’ and ‘‘selection”’ is concerned, and any 
other free disgraceful act or crime is too subtile 
for the ordinary intellect to grasp.‘**The great ques- 
tion, however, whether a witness may be bound 
in some cases to answer an interrogatory to bis 
own moral degradation, where, though it is col- 
lateral to the main issue, it is relevant to his 
character for veracity. bas not y@ been brought 
into direct and solemn judgment, and must there- 
fore be regarded as an open question, notwith- 
standing the practice of eminent judges at nisi 
prius. in favor of the inquiry, under the limita- 
tions we have above stated * * * ** he then re- 
fers to the objection to proving convictions, etc.. 
by reason of the ‘best evidence rule.”” Thus it 
is seen that he leaves it exactly where Mr. 
Starkie leftit. Indeed. it would have been fortu- 
nate had he copied Starkie verbatim, and not have 
mixed up independent subjects. He is cited as 
authority by the courts to sustain them whether 
they decide in favor ofa privilege or against it. 
Only three cases are cited by him, although 
some of his editors cite others. They are: Peo- 
ple v. Mather,44 Lohman y. People,*® State v. 
Patterson.4® In the Mather case a witness on the 
part of the prosecution was excused from answer- 
ing a question put to him. he objecting on the 


444 Wend. 250, 21 Am. Dee. 122. 
451N. Y. 379, 49 Am. Dee. 340. 
462 Tred. Law. 846, 38 Am. Dec. 699. 
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ground that the answer might expose him to in- 
famy, or implicate him in the transactions rela- 
tive to William Morgan (the man whom the 
masons were suspected of spiritingaway). After 
quoting the rule laid down by Peake‘? to the effect 
that a witness shall not be rendered infamous or 
even disgraced by his own examination as to facts 
not connected with the cause in which he is exam- 
ined the court said: ‘*The object of the inter- 
rogatory was to impair the credibility of the 
witness. If a witness is allowed to decline an- 
swering when examined for one purpose, because 
the answer may show him infamous, perhaps it 
may be a refinement to hold that he is 4ebarred 
the same privilege when exposed to the same 
result, because the question is material to the 
merits of the cause. Ifthe objection to the an- 
swer be placed, as it undoubtedly is, on the ground 
that the witness may be disgraced thereby, his 
privilege attaches when that result will be pro- 
duced by the answer. It is not reasonable that 
the right to this privilege should depend on the 
bearing of the testimony to any other matter.” 
After showing that no infamy or disgrace could 
attach to the witness as the immediate result of 
an answer, and that therefore no privilege of the 
above character existed, the court gave the true 
reason of sustaining the witness’ refusal as fol- 
lows: ‘The mysterious obscurity that hangs over 
the termination of this affair justifies a well 
founded suspicion that Morgan came to an un- 
timely end. If this conjecture is well warranted 
(and whether it is or not the witness may know, 
but can not be required to explain), the court 
must see that his privilege to decline answering 
is as likely to exist now as at any period before 
the statute attached to the minor offenses of con- 
spiracy and false imprisonment. I think the judge 
could not safely say that the privilege was claimed 
by the witness in this case as a mere subterfuge 
to suppress truth, and thereby aid the escape of 
the guilty.“’ In other words, he could not be 
made to divulge his knowledge, since the prosecu- 
tion for murder, if there was murder, was not 
barred ‘by the statute,and the answer might in- 
criminate the witness therein. Itis thus seen that 
the case is not an adjudication on this point,though 
frequently cited thereto. It is relied on in Loh- 
man vy. People. Madam Lohman was charged 
with procuring a misearriage on one Maria 
Bodine. Bodine testified for the people to the 
effect that shortly aftershe had had repeated acts 
of intercourse with C, she came to believe herself 
pregnant, and in such belief visited the accused, 
who treated lrer for an abortion. On cross-examin- 
ation she was asked, with a view of impeaching her 
credibility, whethar she had not had intercourse 
with other men than C, at about the time men- 
tioned. This question she declined answering, 
and the court refused to compel her. Defendant 
was convicted. On appeal the court said: ‘‘It is 
hardly necessary to say that the answers sought 


 Peake’s Evidence, 202. 





to these questions would have disgraced the wit- 
ness. She was, therefore, privileged from an- 
swering, unless her answers were material to the 
issue. * * * The privilege of the witness has 
been carried much further in some of the cases, 
but all the authorities agree that where, as in this 
ease, the object of the question is to impair the 
credibility of the witness, she could not be com- 
pelled to answer.***® This case may well be cited 
as a direct adjudication of this question—yet the 
court may well have based its holdings upon the 
grounds that the ends of justice did not demand 
that the witness should be made to further de- 
grade herself by other acts of a like character 
with those already fully shown. 

The third case cited by Mr. Greenleaf is State 
v. Patterson. Allthereis in this case is dictum 
—since the question was objected to by the liti- 
gant, and not by the witness. A witness for tbe 
defense was, on cross-examination, asked by the 
state’s attorney in relation to his peregrinations 
between North Carolina and Tennessee, whether 
he had not selected the night time as the most 
opportune season for commencing his journeys. 
It was undoubtedly within the discretion of the 
trial court to permit such a course of examina- 
tion, at least in the absence of an objection by 
the witness. The court said: ‘‘Now it has been 
much disputed how far a witness shall be com- 
pelled to answer questions which, without charg- 
ing him with crimes, have a tendency to his dis- 
paragement or disgrace, and, although we be- 
lieve that the weight of authority is that the wit- 
ness may be compelled to answer sueh questions, 
we feel that the subject is not free from doubt. 
But we unders‘and that there is no doubt but 
that the question may rightfully be asked; and the 
only doubt is, whether, when they are so asked. 
the witness may decline to answer them. We 
hold, therefore, this objection unsupported.” 

Editor's Notes.—Nor does the editor of the 15th 
edition add greatly tothe efforts of the distin- 
guished author. The relevancy of the questions 
asked the witness is not, in this matter, the point 
in doubt. Generally speaking anything that 
tends to impeach the character for truthfulness 
of a witness is relevant—whether competent evi- 
dence is another question. We will take a short 
review of the cases cited. In the ease of People 
v. Riley*® it was heid, that a witness, on cross 
examination, could not beasked whether he had 
spent acertain night ata house of prostitution: 
that the question was asked for the sole purpose 
of discrediting the witness, but for the purpose, 
or for any other. it ‘‘was clearly incompetent,” 
citing Sharron y. Sharron.’® The Sharron case 
holds that ‘ta witness cannot be impeached by 
evidence of particular wrongful acts, nor is it 
proper to question the witness with reference to 
such matters.’’ ‘The code of the state was, how- 

48 Citing Mather’s case, supra; Cowen & Hill’s Notes 
No. 383; 1 Burr’s Trial, 244; 1 Greenleaf, 454. 

49 84 Cal. 651,24 Pac. Rep. 290. 

50 79 Cal. 674,22 Pac. Rep. 26, 28. 
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ever, the basis of the decision. All that Smith v. 
Castles®! decides is, that whilst great latitude is 
allowed in cross-examination, and many in- 
quiries may be put-+o him. as to matters col- 
lateral merely to exhibit him more fully, vet they 
were carried too far in that case. The object of 
the interrogatories propounded to the witness 
was to show that he had been put on trial, upon 
charges of misconduct as an attorney at law, ex- 
pelled from the bar, that the ground for expul- 
sion was perjury, and that the judge, before 
whom he was appearing when the perjury oc- 
curred, had intimated that he had sworn falsely. 
To the propounding of the interrogatories and 
to the answer thereto objection was taken by the 
litigant—the witness, itseems, ciaimed no privi- 
lege, nor is that question raised in the case. The 
court said: **They ought to have been stricken 
out of the deposition.** Commonwealth v. Mason®? 
merely holds that whether the witness had of- 
fered to suborn a witness in another case and had 
forged the names of defendant and another to 
certain notes ‘**were inquiries as to matters col- 
lateral and irrelevant, and the ruling of the pre- 
siding judge rejecting them is not open to ex- 
ception.” People v. Stark®* and Newton vy. 
Harris®‘ are tothe point that: On cross-exami- 
nation. a witness may be questioned as to state- 
ments made by him indicating feelings of hos- 
tility to the party against whom he is called, and 
if he denies making such statements, they may 
be proved by other witnesses. Commonwealth v- 
Shaw merely decides, as does Com. v. Mason, 
supra, that the discretion of the trial court will 
not be reviewed. In Com. v. Sackett®’ it is de- 
cided that the question whether a witness has 
been offered by any person, on behalf of the gov- 
ernment, a reward in relation to his testimony in 
certain cases, including the one on trial, is ma- 
terial and relevant, since, if answered in the af- 
tirmative and followed up, by other suitable in- 
quiries, it might appear that the offer had been 
accepted, and his credit thereby be shaken.In this 
ease, however, the objections were by the liti- 
gant—no question of privilege was raised. 
Neither Com. v. Morgan.®? Com. v. Sullivan,** 
nor Spiegél v. Hays®? touch the question, as a 
common law proposition. In the first two the de- 
fendant having taken the stand and sworn to cer- 
taim matters in his own behalf it was held she 
might, on cross-examination, be compelled to 
identify herself as the person named in a record 
of conviction, which record the commonwealth 
proposed to, and did, use for impeachment pur- 
In Spiegel v. Hays, it was held that the 
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old rule to the effect ‘‘that it was not competent 
to show by cross-examination of the witness 
that he had been gonvicted of a crime, if the ob- 
jection was made thatthe record of the convic- 
tion is the best evidence,”’ is changed by section 
714 Penal Code, and that you may now show by 
cross-examination of the witness that he has 
been convicted and compel an answer. The 
court, however, went further and said you may 
so show, ‘that he had been imprisoned upon the 
conviction of a crime, or that he had committed 
a crime.” 

Professor Wigmore, in his excellent edition of 
Greenleaf, has brought the matter more in har- 
mony with modern practice. He says that the 
same uncertainty and difference of opinion ex- 
isted in this country, two generations ago, that 
existed in England, but the matter was generally 
settled against the existence of the privilege; 
‘sand its place was practically taken by the dis- 
cretionary power of the trial court over cross- 
examination as to character. In several juris- 
dictions, however, chiefly in the newer states, 
this result was lost sight of and a sanction was 
given to the privilege. It has, however, no rea- 
son for existence. wherever the trial court has a 
discretionary power to limit the cross-examina- 
tion.”°®° If this last sentence true, it has no 
place anywhere. for this power is universally 
conceded. The editor yields precedence to the 
older statesin this matter that is not warranted 
by the facts. But such arrogance is not new. It 
was the newer states, led by Michigan, when it 
had the great trio of judges, Campbell, Cooley 
and Christiancy, that most earnestly and vigor- 
ously recognized and espoused the discretionary 
power of the trial judges in matters of this kind. 
Those that went astray did so under the leader- 
ship of New York, New Jersey and Pennsyl- 
vania. 

Dr. Wharton®! says: ** * * * the witness will 
not be compelled to answer such questions when 
they are only introduced in order to discredit 
him, and are not essential to the merits of the 
2ase of the party asking them.*’ But he seems to 
lay down an entirely different rule in his work 
on criminal evidence,®* in which he says in sub- 
stance: ‘It is not necessary to produce the record 
of conviction to discredit a witness; where on 
cross-examination the question is asked for the 
purpose of honestly discrediting him the ques- 
tion is proper.” 

Mr. McKelvey®* says: **The fact that a ques- 
tion may tend to disgrace the witness is no ob- 
| jection to it, provided it is fairly directed to- 
wards testing the veracity of the witness. * * It 
is to be observed that, in case of questions pvt 
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tending to bring out disgraceful acts on the part 
of the witness, the witness may, if the answer 
would tend to criminate him, assert his privilege 
of refusing to answer; but subject to this qualifi- 
cation the field is unlimited.”’ Mr. Underhill’s®* 
views are not sufficiently clearly stated as to the 
question of privilege, to warrant an attempt to 
give them. 

Mr. Chamberlayne, in his edition of Best, 
says: -*A witness will be required on cross-ex- 
amination to answer any question, however dis- 
gracing, if, in the discretion of the judge, such 
question fairly tends to test and characterize the 
veracity or general credibility of the witness.” 

Mr. Chase, in his edition of Stephens, says :*® 
‘+ * * that the witness may claim the privilege 
of declining to answer, when the court allows 
such questions, but that when answers are called 
for which are material to the issue, there is no 
privilege.” 

Mr. Freeman,*? in his notes to the American 
Decisions, says: ‘*And the weight of authority, 
what little there is, is that, on cross-examination, 
a witness nay be compelled to answer any ques- 
tions which tend to test his credibility,or toshake 
his credit by injuring his character, however ir- 
relevant to the facts in issue, or however dis- 
graceful the answer may be to himself, except 
where the answer would expose him toa crimi- 
nal charge.” 

Judge Thompson says:®* ‘The prevailing 
opinion seems to be that, except in cases where 
the witness is the prisoner on trial, the extent to 
which an inguiry will be allowed in his past life, 
with the view of affecting his credibility. rests 
in the discretion of the trial court.” 

Mr. Jonessays:®* **But, although the later de- 
cisions on this subject, like the earlier ones, can- 
not be reconciled, there is a decided tendency to- 
ward greater liberality in allowing questions of 
this character, and toward leaving the matter 
largely within,the discretion of the trial judge.” 


4 Underhill on Evidence, p. 516-519. 

65 Note on page 602, to sec. 644. 

66 Article 129, note 2. 

67 88 Am. Dec., p. 321. 
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6) Jores on Evidence. 
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EMINENT DOMAIN — SUPPLYING ELECTRIC 
POWER AS A PUBLIC USE. 
ROCKINGHAM COUNTY LIGHT & POWER CO. 
v. HOBBS. 


Supreme Court of New Hampshire, May 3, 1904. 


Under Laws 1901, p. 679, ch. 195, § 5, authorizing a 
corporation formed under the general law for man- 
ufacturing and selling electricity for lighting, trans- 
portation, and business purposes to hold and to pur- 
chase lands necessary to carry out its purposes, a cor- 
poration empowered to generate electricity, to sell to 
those designing it for any use to which itis appli- 





cable, and furnishing power for the operation of elec- 
tric railway lines and other authorized purposes, may 
take private lands necessary for the construction of 
its lines, as such taking is for a public use. 

CHASE, J.: The plaintiff is a voluntary corpor- 
ation, formed under the general law (Pub. St. 
ch. 147), for the purpose of ‘‘*manufacturing, 
creating, furnishing, and selling for lighting, 
manufacturing. heating, transportation, propul- 
sion of cars, machines, and engines, and for all 
mechanical, commercial and business purposes, 
electricity and gas and all other illuminants and 
motive powers; to set poles and stretch wires to 
conduct and transmit the same, and to install 
and lay all necessary means or instrumentalities 
for conducting, storing and transmitting the 
same.”’ It is located at Portsmouth, and its busi- 
ness is to be carried on in the towns and cities of 
Rockingham and Strafford counties, and in Al- 
ton, in Belknap county. By section 5, ch. 195, p. 
679, Laws 1901, it was authorized ‘to take and 
hold and to purchase and hold such lands and in- 
terests in land as may be reasonably necessary to 
carry out the purposes and objects for which it 
was organized.’ The intention of the legisla- 
ture to delegate to the corporation the right to 
take land without the owner’s consent is unmis- 
takably shown by the use of the words ‘‘to take” 
—especially when read in connection with the 
words ‘*to purchase’’ immediately following— 
and by the provision made for the location of the 
land taken and payment of the owner’s damages. 
The plaintiff relies upon this statute for its au- 
thority to take the desired interests in the de- 
fendant’s land. It proposes to construct and 
maintain a line of wires extending from a 
point in Hampton in a straight line to a point in 
East Kingston, and from the latter point ina 
straight line to a pointin Salem—a distance of 
about 23 miles. This lime crosses the defendant’s 
land, and in the location which the plaintiff has 
filed (Pub. St. ch. 158, §§ 26, 34) it particularly 
describes the line and the interest in land taken. 
The latteris, in substance, so faras the defend- 
ant’s land is concerned. the right to set and for- 
ever maintain four poles of a certain size and 
height at designated points in the line; to string 
as many as 15 wires upon cross-arms attached to 
the poles, not less than 18 feet above the surface 
of the ground; to cut all trees within one rod 
either side of the line, and trim other trees 
whose branches extend within this space; and 
to enter upon the land as occasion requires for 
the purpose ofinspecting, repairing and renew- 
ing the poles, wires and appurtenances. ‘The lo- 
eation further states that ‘‘there are to be trans- 
mitted along and upon said wires a high potential 
electric current to be used in operating street 
railroads, for power, lighting, and for other pur- 
poses; and other weaker electric currents may 
be transmitted along and upon said line for var- 
ious purpose.”’ The plaintiff's real purpose is to 
furnish power for the operation of the lines of 
electric railway located west. south and east of 
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Salem. It also intends, if it has occasion, to fur- 
nish power for any of the purposes authorized by 
its charter. Itis reasonably necessary to take 
the specified interest in the defendant’s land to 
earry into effect the corporation's purpose. 

Article 12 of the Bill of Rights forbids, by im- 
plication, the taking of private property for pri- 
vateuses without the owner's consent. Con- 
cord R. R. v. Greely, 17 N. H. 47; Underwood v. 
Bailey, 59 N. H.480. Unless, therefore, the use 
which the plaintiff proposes to make of the de- 
fendant’s land is a ‘‘publie use,’’ within the 
meaning of those words as used in the Dill of 
rights, the legislature had no power to grant to 
the plaintiff the right to take the land or an in- 
terest in it, without the defendant’s consent. 
Whether the contemplated use is of a public char- 
acter is a question of law. Concord R. R. v. 
Greely, supra; Amoskeag Mfg. Co. v. Head, 56 
N. H. 386, 399. The bill of rights contains no 
definition of ‘public uses,’’ and the court has 
not attempted to formulate one. ‘That is left to 
be determined in each individual case by refer- 
ence to the principles and reasons upon which 
the right to take private property for public use 
is founded, and by authority.’ Great Falls Mfg. 
Co. v. Fernald, 47 N. H. 444, 455. It has been 
heldin this state that the use of land for the fol- 
lowing purposes is a public use: For a turnpike 
(Petition of Mt. Washington Road Co., 35 N. H. 
134) ; for a toll bridge (Piscataqua Bridge v. New 
Hampshire Bridge, 7 N. H. 35); fora highway 
(Pierce v. Somersworth, 10 N. H. 369; Backus v. 
Lebanon, 11 N. H. 19,35 Am. Dec. 466); fora 
railroad (Concord R. R. v. Greely, 17 N. H. 47; 
Northern R. R. v. Railroad, 27 N. H. 183); 
for a public cemetery, it seems (Crowell v. Lon- 
donderry, 63 N. H. 42; Evergreen Cemetery As- 
sociation v. Beecher, 53 Conn. 551, 5 Atl. Rep. 
353); and for making a survey by the United 
States as a part of the coast survey (Orr v. Quimby, 
54 N. H.590). In all these cases, excepting the 
last, the public have a ommon and equal right 
to the use of the land taken, for the purposes for 
which it was taken, subject to certain reasonable 
limitations, conditions and regulations. In fact, 
the principal ebject of the taking is the ac- 
commodation of the public; and whatever ben- 
efit the corporation, through whose agency the 
right of eminent domain is exercised, derives 
therefrom, is incidental to the main object, and is 
compensation for money, services, and skill con- 
tributed by it to the furtherance of that object. 
The decision in Orr v. Quimby, supra, is based 
on the idea that the use of the land for the pur- 
poses of tue coast survey is necessary in order to 
provide ‘‘a safe highway upon the ocean’’— 
which, it was remarked, ‘is as much a public 
necessity as a safe highway upon the land.” 

It hasalso been held that theowner or occu- 
pant of land upon a stream of water may by erect- 
ing a dam on his land, take the right to flow the 
lands of others without their consent, for use in 
connection with his mills, by complying with 








the provisions of the statute authorizing such 


taking, and that the use of land flowed under 
such circumstances is a public use within the 
meaning of the constitution. Pub. St. ch. 142, 
§§ 12-19; Great Falls Mfg. Co. v. Fer- 
nald, 47 N. H. 444. Althhoug attempts 
have been to have this question recon- 
sidered, and the reasons given for the decision 
have been vigorously attacked (50 N. H. 592; 56 N. 
H. 338), the court have regarded the question as 
settled, and have declined to reopen it (Ash v. 
Cummings, 50 N. H. 591; Amoskeag Mfg. Co. v. 
Head, 56 N. H. 386; Amoskeag Mfg. Co. v. Wor- 
cester, 60 N. H. 522; Amoskeag Mfg. Co. v. 
Goodale, 2 N. H. 66). In speaking of the mill 
act, Ladd, J., said, in Salisbury Mills v. Forsaith, 
57 N. H. 124: “I agree with counsel for the de- 
fendant that the act goes tothe verge of the con- 
stitutional power of the legislature, and I may 
say that, but for the authorities by which the 
court, thought they should be governed in the 
late case of Amoskeag Co. v. Head, I should find 
great difficulty in sustaining it.’’ See, also, the 
remarks of the same judge in the case referred to. 
56 N. H. 400. The courts of other states have 
given a like interpretation to similar provisions 
of their constitutions with reference to flowage. 
Lewis, in his work on Eminent Domain, after re- 
viewing the decisions, concludes that ‘the only 
possible basis upon which the mill acts can stand 
is that mills are a public use,within the meaning 
of the constitution,’ and that ‘‘this can only be 
true of that class of mills which are obliged to 
serve the public, and unless the acts are limited 
to such mills, they cannot be sustained.’ 1 Lew. 
Em. Dom. §§ 176-183. It would seem, therefore, 
that the doctrine of Great Falls Mfg. Co. v. Fer- 
nald, and like cases, is sui generis, and is not ap- 
plicable to the full extent of its import in cases 
other thaa those specially relating to the taking 
of tlowage rights. These cases cannot be re- 
garded as deciding that ‘public pse”’ in the bill 
of rights issynonymous with public benefit, pub- 


lic advantage, or any use thatis for the benefit and ° 


welfare of the state. Whatever was said by Per- 
ley, C. J., inthe Fernald case, having a tendency 
to show tnat such was his view, must be under- 
stood as having reference to the facts of that 
case, and not as expressing a general rule to be 
applied whenever the question of public use 
arises. : 
That the use of land for constructing and main- 
taining . line of wires to conduct currents of 
electricity employed in transmitting intelligence 
by telegraph or telephone forall persons who 
may desire such service, or in lighting public 
streets, highways, and buildings, etc., or in mov- 
ing the cars of a railway serving the public, is a 
‘public use’? within the narrower meaning 
of those words as applied in the above cited cases, 
is beyond q''+stion. Pub. St. ch. 81, § 13; Laws 
1895, p. 367, ch. 27. It has been so held in other 
jurisdictions. Pierce vy. Drew, 136 Mass. 75, 49 
Am. Rep.7; Duke vy. Telephone Co., 53 N. J. 
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Law, 341, 21 Atl. Rep. 460,11 L. R. A. 664: 1 
Lew. Em. Dom. § 172. Electricity is also ex- 
tensively used for the transmission of power frem 
the point where the power is accumulated by 
ineans of a waterfall, or by the combustion of 
fuel, to distant points for use there; and the pros- 
pect is that it will be used in the near future to 
produce and distribute heat in a similar manner. 
That the use of and for the production and dis- 
tribution of power may be a public use is shown 
by the mill acts and the decisions respecting 
them, above cited. In the Fernald Case the dam 
and land flowed were several miles distant from 
the mills which used the water. and in Amoskeag 
Mfg. Co. v. Worcester, 60 N. H. 522, more than 
half of the water of the mil pond created by the 
dam was used by other corporations and com- 
panies, who paid rent to the plaintiffs therefor. 
If the corporations and companies using the 
water had been quasi-public—if they were en- 
gaged in a public service, like that of grinding 
grain for all parties who had occasion for such 
service, without discrimination in rates or other 
terms—and if the plaintiffs in those cases, so long 
as they had a surplus of water, were ready and 
willing to supply it upon like terms to all corpo- 
rations or persons desiring it for such uses, the 
decisions would not be subject to the criticism 
above mentioned. The knowledge recently ac- 
quired concerning electricity has made it possible 
to divide power into any desired portions, and to 
freely transmit the same to almost any point for 
use. This has created a demand for power, 
which, though not so universal asthe demand 
for water, is nevertheless a public character. 
Like water, electricity exists in nature in some 
form or state, and becomes useful as an agency of 
man’s industry only when collected and con- 
trolled. 
store, and distribute it for general use. The cost 
depends largely upon the location of the power 
plant. A water power ora location upon tide 
water reduces the cost materially. It may hap- 
pen that the business cannot be inaugurated with- 
out the aid of the power of eminent domain for 
the acquisition of necessary land or rights in 
land. All these considerations tend to show that 
the use of land for collecting. storing, and dis- 
tributing electricity, for the purposes of supply- 
ing power and heat to all who may desire it, is a 
public use, similar in character to the use of land 
for collecting, storing. and distributing water for 
public needs—a use thatis so manifestly public 
‘that it has been seldom questioned and never 
denied.”? 1 Lew. Em. Dom. § 173. 

The defendant has called attention to the re- 
cent case of Jn re Rhode Island, etc., Co., 22 R. I. 
457, 48 Atl. Rep. 591, 52 L. R. A. 879, in which it 
was held that the use by anelectric railway com- 
pany of land situated five miles from its railroad 
line for a power house and coal pockets was not 
a public use within the meaning of the constitu- 
tion of that state, which in this respect is similar 
to that of this state. The decision is based on 
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the proposition that the location of the power 
house on the particular lot in question was not 
essential to the public servire, but pertained only 
to the private interest of the company in its busi- 
ness details. With the knowledge of electricity 
thus far acquired, an electrie railway cannot be 
operated without generating or collecting elec- 
tricity in large quantities and transmitting it 
from the initial point to and along the railway. 
A power house, or something answering the 
same purpose, is as essential to the public service 
as is the railway trackitself. The court truly say 
in the Rhode Island Case: ‘There is a class of 
cases where the public does not use the land 
itself, and yet the public necessity is so direct 
and obvious as to imply a public use. Such, 
for example, are cases of taking land for engine 
houses, car houses, and repair shops on steam 
railroads. These buildings must necessarily be 
contiguous to the railroad; and while the public 
may not use the buildings as sueh, yet they are 
of such a character that, without them, the pub- 
lic cannot adequately use the road itself. They 
are, in fact, a part of the railroad.’’ See1 Lew. 
Em. Dom. § 170. This is emphatically true of 
the power house in the case of an electric rail- 
way; but because of the difference in the neces- 
sities in the two cases—a particular location ad- 
joining the railroad line usually being impera- 
tively necessary for an engine house, etc.. of a 
steam railroad, while an electric railway com- 
pany has greater freedom of choice as to the lo- 
cation of its power house—the court held that 
the principle of the steam railroad cases referred 
to was not applicable to the taking of land for 
the latter purpose. Itis probable that in many 
cases the establishment and operation of electric 
railways for the accommodation of the public 
will depend upon the possibility of generating or 
collecting electricity at a low cost. A water 
power, ora port at which coal may be landed 
from seagoing vessels directly into the coal pock- 
ets of a power house, will render it possible to 
furnish electric railway facilities for public use 
at points situated many miles distant from the 
power house or port, that could not otherwise be 
furnished at all, or, at least, without much 
greater cost to the public. In such cases the im- 
perativeness of the necessity attaches to the free- 
dom of choice as to location, rather than to the 
proximity of a particular location to the railroad 
line. If land adjoining an electric railway may 
be taken fora power house—as to which there 
ean be no doubt—no good reason is apparent 
why land ata distance may not be taken if the 
public good so requires. Of course, if land 
located ata distance may be taken for a power 
house, it must follow that necessary land or rights 
in land may be taken for constructing and main- 
taining a line of wires between the power 
house and the railway. As has already been in- 
timated, like reasons may exist for having the 
power house of an electric light company, or 
other public service company, located at a dis- 
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tance from the place where the public service is 
rendered. 


But itis not the intention of the plaintiff to 
make use itself of the electricity which it gen- 
erates or collects in either of the ways above 
mentioned, except possibly that of electric light- 
ing. In fact, the plaintiff has no authority to 
engage in the business of transmitting intelli- 
gence by telegraph or telephone, or in a manu- 
facturing business, or in operating a railroad. 
In this respect the case differs essentially from 
Fallsburg Power & Mfg. Co. v. Alexander (Va.), 
43 5. E. Rep. 194,61 L. R.A. 129. cited by the 
defendant. Its purpose is to generate or collect 
electricity, and store, transmit, and sell it to 
those desiring it for any use to which it is appli- 
cable. Its business in respect to electricity 
closely resembles that of an aqueduct company in 
respect to water. This business differs materially 
in several important respects from that of selling 
fuel and other articles of daily use. The capital 
and enterprise of private individuals are ordi- 
narily sufficient for the latter purpose. It is not 
important that the business of dealing in such 
articles should be conducted ina single large en- 
terprise, with supplies emanating from a single 
source. The business does not require the exer- 
cise of any governmental function. But, as has 
already been suggested. the collection, storing, 
and distribution of electricity, like the collection, 
storing, and distribution of water, requires large 
capital. favorable conditions, the use of the pub- 
lic streets, and sometimes the exercise of the 
right of eminent domain. Opinion of the Jus- 
tices, 182 Mass. 605, 608, 66 N. E. Rep. 25: Opin- 
ion of the Justices, 150 Mass. 592, 24 N. E. Rep. 
1084, 8 L. R. A. 487. 

If the plaintiff is under obligation 10 supply elee- 
tricity or electric energy at reasonable rates, and 
without discrimination, to all corporations, pub- 
lic, quasi: public, and private. and to all persons 
desiring it, who are located within reasonable dis- 
tances of the plaintiff's lines, so far as the extent 
and capacity ofits works will permit, it appears 
to have all the characteristics of a quasi public cor- 
poration. Its articles of association do not. in 
terms. impose this obligation uponit. They 
are, however, entirely consistent with the 
existence of the obligation. When the interp- 
retation is considered which the plaintiff has 
given to the agreement by its acts in locating 
lines of wires in the public highways, and in pro- 
curing and attemptiing to exercise the right of 
eminent domain, it is apparent that the plaintiff 
intended by its articles of association to take upon 
itself the obligations of a quasi public corporation 
in respect to the sale of electricity and electric 
energy. The delegation of the power of eminent 
domain to a corporation is not always accom- 
panied with an express imposition of the obliga- 
tion to serve the public reasonably and equitably. 
A corporation, by the acceptance and exercise of 
the power, impliedly undertakes such service 
respecting the subject for which the power is ex- 





ercised. Lumbard vy. Stearns, 4 Cush. 60: Tren- 
ton & N. B. Turnpike Co. v. News Co. 43 N.*J, 
Law, 381. In the numerous charters that have 
been granted to aqueduct companies in this state, 
containing authority for the exercise of the right 
of eminent domain, few. if any, have provisions 
specifying their public duties. The following 
are examples: Laws 1851. ch. 1190; Laws 1863. 
p. 2776. ch. 2817; Laws 1870. p. 473, ch. 83 Laws; 
1872, p. 67. ch. 95; Laws 1883, p. 133, ch. 191; 
Laws 1897, p. 148, ch. 155: Laws 1901, p. 810, ch. 
292; Laws 1903, pp. 198, 279, ch. 207, 272. Yet 
there can be no doubt that it is the duty of such 
corporations to supply water to persons located 
along their mains, without discrimination as to 
rates or conditions. “Olmsted vy. Aqueduct, 47 
N. J. Law, 311; Haugen vy. Water Co., 21 Oreg. 
411, 28 Pac. Rep. 244, 14 L. R. A. 424; 1 Lew. 
Em. Dom. § 173. ‘‘In an act authorizing a right 
of way to be taken for the road ofa turnpike 
company, the publie right of using the road need 
not be expressly asserted. * * * The legal 
construction of such an act is not that some pub- 
lic benefit indirectly accruing from a private use 
of the land is a public use of it. but that by the ex- 
ercise of the power of eminent domainthe public 
acquire a right of way. subject tothe payment of 
toll to the company who bear the expense that 
would be borne by the public if the road were 
free.” Holt v. Antrim. 64 N. H. 284, 287.9 Atl. 
Rep. 389. So, in this case. the legal construction 
of the plaintiffs charter, as amended by the act 
of 1901, is that the publie acquire a right to the 
service of the corporation upon equal and rea- 
sonable terms. Snell v. Power Co., 196 Lil. 626, 
63 N. E. Rep. 1082.58 L. R. A. 284. 89 Am. St. 
Rep. 341. This view of the charter distinguishes 
the case from Avery y. Electric Co. (Vt.). 54 Atl. 


- Rep. 179, 59 L. R. A. 817, cited by the defendant. 


The case also differs widely from State ev re/. St. 
Louis Underground Service Co. v. Murphy. 134 
Mo. 518, 31S. W. Rep. 784, 348. W. Rep. 51, 35 
S. W. Rep. 1132, 34 L. R. A. 369, 56 Am. St. Rep- 
515. In that case, the rights claimed were 
granted by the city of St. Louis, which was not 
empowered to grant them nor to enforce the re- 
served public rights: while in this case the grant 
of power is direct from the state, and it retains 
control over the corporation, and can protect the 
rights of the public. 

In addition to the plaintiff's duty in this regard, 
the legislature have power to control the plaint- 
iff in its dealings with the public. By section 19, 
ch. 148, Pub. St. it is provided that ‘the legisla- 
ture may atany time alter, amend, or repeal the 
charter of any corporation or the laws under 
which it was established, or may modify or an- 
nul any of its franchises; duties, and liabilities.” 
This authority to contro] the duties of corpora- 
tions was first introduced into the statutes upon 
the revision thereof in 1891, and futnishes addi- 
tional assurance that corporations engaged in the 
public service, as well as other corporations 
shall perform their duties to the satis- 











wrHeia 














XUM 


Vou. 59 


CENTRAL LAW JOURNAL. 171 





faction of the public. There seems to be no 
question concerning the validity of the statute. 
Spring Valley Water Works v. Schottler, 110 U. 
S. 347, 4 Sup. Ct. Rep. 48, 28 L. Ed. 173. 

Thus it is seen that all the elements of public 
use, in the limited sense of the words, exist in 
this case, and consequently that this petition may 
be maintained. 

Exception overruled. 


Nore.— What is a Public Use.—In this note we 
propose to treat this question wholly from the objec- 
tive view and merely recite those particular uses 
Which have been held by the courts to constitute 
publie uses. The compass of this note will not per- 
mit us to discuss the well known questions of public 
use relating to railroads and highways. We have be- 
fore us now, however, the determination of the ques- 
tion as to what otker uses outside of these two, are 
recognized as public uses. 

Public Buildings.—The condemnation of private 
property for public buildings or for additional 
grounds to the site of publie buildings, is a taking for 
public use. Jockheck v. Shawnee County Commis- 
sioners, 53 Kan. 780, 37 Pac. Rep. 621. 

Cemeteries.—The appropriation of land for a pub- 
lic cemetery is an appropriation for a publie use. 
Evergreen Cemetery Assn. vy. City of New Haven, 43 
Conn. 254,21 Am. Rep. 643; Farneman y. Mt. Pleas- 
ant Cemetery Assn., 135 Ind. 344, 35 N. E. Rep. 271; 
Westtield Cemetery Assn. v. Danielson, 62 Conn. 319, 
26 Atl. Rep. 345. But see Board of Health of Portage 
Township v. Van Hoesen, 87 Mich. 533, 49 N. W. Rep. 
804; Zn re Deansville Cemetary Assn., 66 N. Y. 569, 23 
Aim, Rep. 86. 

Light Houses.—Congress may authorize the secre- 
tary of the treasury to condemn land for the purpose 
of erecting a lighthouse. Chappell vy. United States, 
160 U.S. 499, 16 Sup. Ct. Rep. 397, 40 L. Ed. 510; 
Gilmer v. Lime Point, 18 Cal. 229; People v. Hum- 
phrey, 23 Mich. 471, 9 Am. Rep. 94. 

Forts or Militia Encampments.—The state or the 
United States may take land for the erection of forts, 
and the former, even in time of peace, may condemn 
land forthe purpose of establishing a military en- 
campment for the state militia. Jn re League Island 
(Pa. 1868), 1 Brewst. 524; State v. Heppenheimer, 54 
N. J. Law (25 Vroom.), 268, 23 Atl. Rep. 664. 

Bridges.—Where a bridge to be erected by a pri- 
vate corporation was to be used by the public as a 
common highway, the legislature could authorize the 
company to take, under proper restrictions, private 
property forits use. Arnold vy. Covington & C. Bridge 
Co., 62 Ky. (1 Duy.) 372. 

Improvement of Navigation and Water Courses.— 
Both federal and state governments may take prop- 
erty of riparian owners to make improvements in 
navigable streams. Avery v. Fox, 1 Abb. (U. 8.) 246, 
Fed. Cas. No. 674. The legislature may also author- 
ize a manufacturing corporation to change the cur- 
rent of a stream over another’s land for the purpose 
of obtaining increased water power. Great Falls 
Mfg. Co. v. Fernald, 47 N. H. 444; Amoskeag Mfg. Co. 
v. Head, 56 N. H. 386. 

Ferrves.—The legislature may authorize the con- 
demnation of land of a riparian owner asa landing 
place for a ferry. Barrington v. Neuse River Ferry 
Co., 69 N. Car. 165; Day v. Stetson, 8 Me. (8 Greenl.) 
365. But see Sandford vy. Martin, 31 Iowa, 67. 

Wharves, Piers or Docks.—Land may be con- 








demned for the purpose of erecting wharves, piers or 
docks as they are necessary to the commercial inter- 
ests of the community. City of Jeffersonville v. 
Steam Ferry Co., 27 Ind. 100, 89 Am. Dec. 495; People 
v. B. &O. R. R., 117 N. Y. 150, 22 N. E. Rep. 1026; Jn 
re City of New York, 1385 N. Y. 253, 81 N. E. Rep. 1043. 

Canals.—A canal is such a public object and use 
that it will justify the taking of private land for 
its construction or for the maintenance of a “tow 
path” and other necessary accessories to a canal. 
Cooper v. Williams, 5 Ohio (5 Ham.), 391,24 Am. 
Dec. 299; Kaukauna Water Power Co. vy. Green Bay 
Canal Co., 142 U. 8. 254, 12 Sup. Ct. Rep. 178, aftirm- 
ing 70 Wis. 635; Chesapeake & Ohio Canal Co. v. Key, 
3 Cranch, C. C. 599, Fed. Cas. No. 2649; Selden v. 
Canal Co., 29 N. Y. 634; Carpenter y. State, 12 Ohio 
St. 457. 

Trrigation.—W hile at first there may have been some 
doubt as to whether a canal for irrigation purposes 
solely was a public use, we are convinced that no such 
doubt exists to-day, since it is now wellrecognized 
that the irrigation of agricultural lands is a matter of 
public concern. Oury v. Goodwin (Ariz. 1891), 26 
Pac. Rep. 876; Cummings v. Peters, 56 Cal. 598; Ri- 
alto trrigating District v. Branden, 103 Cal. 3884, 37 
Pac. Rep. 484; Paxton & Hershey Lrrigating Canal & 
Land Co. y. Farmers & Merchants’ Irrigation & Land 
Co., 45 Neb. 884, 64 N. W. Rep. 348, 29 L. R. A. 853; 
Board of Directors of Alfalfa Irrigation District v. 
Collins, 46 Neb. 411,64 N. W. Rep. 1086; Umatilla Ir- 
rigation Co. v. Barnhart, 22 Oreg. 389, 30 Pac. Rep. 37. 

Chutes and Booms.—Land on the banks of navi- 
gable streams may be taken for boom purposes, such 
use being apublic one. Cotton vy. Boom Co., 22 Minn. 
372; Patterson v. Boom Co., 3 Dill. 465, Fed. Cas. 
No. 10829. 

Oil, Gas and Electricity.—The state may permit the 
taking of lands for the purpose of transmitting oil, 
gas or electricity for commercial purposes. Appeal 
of Johnston (Pa.), 7 Atl. Rep. 167; West Virginia 
Transportation Co. vy. Volcanic Oil & Coal Co., 5 W. 
Va. 382. Also for telegraphs or telephones. New 
Orleans, ete., R. R. v. Telegraph Co., 53 Ala. 211; 
Trenton, ete., TurnpikeCo. v. News Co., 438 N.J. Law 
(14 Vroom.), 881: York Tel. Co. v. Keesey (Com.P1.), 
5 Pa. Dist. R. 366. 

Markets.—Lands may be taken for a public market. 
In re Cooper, 28 Hun (N. Y.), 515. 

Parks or Reservations.—A public park or reserva- 
tion isa publ cuse. United States v. Cooper, 20 D. 
C. 104; Shoemaker vy. United States, 147 U. S. 282, 13 
Sup. Ct. Rep. 361; United States y. Gettysburg Elec- 
tric Ry. Co., 160 U. S. 668, 16 Sup. Ct. Rep. 427; Ro- 
wan’s Exrs. v. Town of Portland, 47 Ky. (8 B. Mon.) 
232; St. Louis County Court v. Griswold, 58 Mo. 175; 
In re City ofjRochester, 137 N. Y. 243, 38 N. E. Rep. 
320. But see, Boston & R. Mill Dam Corporation vy. 
Newman, 20 Mass. (12 Pick.) 467. 





JETSAM AND FLOTSAM. 





INTEREST DETERMINABLE ON BANKRUPTCY. 

A singular instance of the effect which, in the event 
of two successive bankruptcies, may be produced by 
a limitation over a settlor’s own property on bank- 
ruptey has occurred in 2e Johnson, 1904,1 K. B. 134. 
The general principle which forbids such a limita- 
tion as against creditors in bankruptcy is stated as 
follows in a note to Wilson v. Greenwood, 1 Swanst. 
p. 481: ‘“*The general distinction seems to be, that 
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the owner of property may, on alienation, qualify the 
interests of his alienee by acondition to take effect on 
bankruptey; but cannot by contract or otherwise, 
qualify his own interest by a like condition determin- 
ing or controlling it in the event of his own bank- 
ruptcy to the disappointment or delay of his credit- 
ors; the jus dixponendi which for the first purpose 
is absolute, being in the latter instance subject to the 
disposition previously prescribed by law.” 

In the case of marriage settlements this principle 
has been subjected to qualification, and the courts 
have not applied it where the effect would be to give 
to the creditors in the husband’s bankruptcy "prop- 
erty which in substance has come from the wife. The 
operation of this qualification was considered by 
Stirling, J., in Mackintosh v. Pogose (1895, 1 Ch. 505), 
where he pointed out that it had long been established 
that if husband and wife both brought property into 
settlement, a trust of the income of the wife’s prop- 
erty in favor of the husband until his bankruptey was 
good, while a similar trust of the income of the hus- 
band’s property was bad. And even though the 
wife’s fortune was not brought directly into settle- 
ment by her, but was paid over to the husband, yet 
a trust of the income of the husband’s own property 
in favor of himself until bankruptcy was good to the 
extent of the wife’s fortune received by him. ‘In all 
cases,’”’ said Woop, V. C., in Whitney v. Mason, 2. 
& H. 214, “where the court can find a definite sum 
which can be appropriated as the wife’s property, it 
regards it, not as the consideration she gives for the 
rest. but as the identical property which she contri- 
buted as her fortune upon the marriage.’? Conse- 
quently, though it may in form be included in the 
husband’s settlement as his own property, yet the 
limitation over on his bankruptcy is treated as though 
it were a limitation created by the wife. In Mackin- 
tosh v. Pogose, supra, Stirling,J., applied the same 
principle to a post-nuptial settlement by the husband 
of his own property, together with property of his 
wife’s which she had allowed to pass into his hands. 

The above seems to be the only case where the limi- 
tation over bankruptcy is allowed to be valid so far 
as regards the settlor’s own property. But it is still 
necessary for the trustee in bankruptcy who desires 
to avoid such a limitation to make sure that it is the 
bankruptcy, and not some previous event, which, under 
the words of the limitation, has operated to defeat the 
life interest. In Re Detmold, 40 Ch. D. 585, a mar- 
riage settlement of the settlor’s own property was 
made, on trust to pay the income to himself ‘‘during 
his life, or till he shall become bankrupt, or shall as- 
sign, charge, or incumber the said income, or shall do 
or suffer something whereby the same, or some part 
thereof, would through his aet, default, or by opera- 
tion or process of law, if belonging absolutely to him, 
become vested in or payable to some other person or 
persons, and, after the determination ofthe trust in 
favor or the settlor, upon trust to pay the income to 
his wife during her life.’”’ A creditor of the husband 
recovered judgment and obtained a receiver of the 
income arising under the settlement, and the husband 
was subsequently adjudicated bankrupt. The ques- 
tion consequently arose whether the forfeiture had 
taken place in favor of the wife or whether the for- 
feiture clause was void as against the trustee in bank- 
ruptey.% North, J., took the distinction that such a 
clause was valid as regards alienation, whether vol- 
untary or involuntary, in favor of an individual, and 
was only invalid as regards the claims of the general 
creditors in a bankruptcy. “It has been held,’’ he 





said, “that agift over in the event of a voluntary as- 
signment by the settloris valid * * * and I think 
the principle of those decisions applies to an involun- 
tary alienation by operation of law in favor of a par- 
ticular creditor. * * * The limitation of the life 
interest to the settor was validly determined by the 
fact that, in consequence of the order appointing the 
receiver, he ceased to be entitled to receive the in- 
eome. This took place before the commencement of 
the bankruptcy, and therefore the forfeiture is valid 
as against the trustee in bankruptey.” 

An instance of a similar limitation occurred in Re 
Brewer’s Settlement, 1896, 2 Ch. 503, but it was there 
held that under the circumstances there hac been no 
forfeiture of the life interest prior to the bankruptcy. 
Consequently the life interest was in existence on the 
happening of the bankruptcy, and being unaffected 
by the forfeiture clause, it passed to the trustee in 
bankruptcy. In the present case of Re Johnson, a 
settlorin 1893 assigned property to trustees in trust 
to pay him the annual income until he was declared 
bankrupt. Thereupon his rights were to cease and 
the trustees were to have a discretionary power to 
apply any part of the income for his benefit, and 
were to apply the residue for the benefit of his 
children. In 1900 the settlor was adjudicated 
bankrupt, and the trustee in bankruptcy 
took proceedings under section 47 of the Bankruptcy 
Act, 1883, to set aside the settlement, and it was set 
aside so far as was necessary to pay the bankrupt’s 
debts in full. In 1902 the settlor was again bankrupt, 
and the trustee in the second bankruptcy also applied 
to set aside the settlement, but the application this 
time failed upon the ground that, at the time ef mak- 
ing the settlement, the bankrupt was able to pay all 
his debts without the aid of the property comprised 
init. The trustee then applied to have it declared 
that the life estate vested in him notwithstanding the 
forfeiture clause, and an order was made by the 
county court judge accordingly. 

But the Divisional Court (Wright and Phillimore, 
J.J.) found in the effect of the first bankruptcy reason 
for setting aside this order. In that bankruptcy the 
trustee had preferred to set aside the settlement 
rather than to rely on his right to take the bankrupt’s 
life estate. This course left the words of thelimi- 
tation to operate according to their natural tenor, and 
upon the first bankruptcy the rights of the bankrupt 
had ceased, and the discretionary trust over had 
taken effect. Hence, as regards the property which 
remained in the settlement after the debts in the first 
bankauptcy had been paid, it was subject no longer to 
the bankrupt’s life interest, but to the trusts which 
were fo take effact on the forfeiture of that interest. 
“Though,” said Phillimore, J., in delivering the judg- 
ment of the conrt, “the alienation could not take ef- 
fect so as to disappoint and delay the creditors in the 
first bankruptey, it operatod as against the settlor as 
aforfeiture. He lost all his rights to the residue left 
after paying those creditors. The income came under 
the control and diseretion of the trustee.” Thus the 
life interest had determined before the occurrence of 
the seeond bankruptcy, and there was nothing left, 
therefore, for the trustee in tbat bankruptcy to take. 
—NSolicitor’s Law Journal. 


CRIMINAL APPEALS AT COMMON LAW. 
In the course of a very thoughtful article in the New 
York Independent on the policy of abolishing appeals 


’ in criminal cases as a means of checking the barbarous 
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practice of lynching—the merits of which we shall not 
now discuss—Mr. Justice Brewer, of the Supreme 
Court of the United States, makes a statement as to a 
matter of juridical history which invokes our criticism 
as to its accuracy. Hesays: “I have hitherto called 
attention to the fact thatin England * * * upto 
the last few years there was no right of appeal in 
criminal cases.”” In order that there may be no mis- 
understanding of his meaning the learned judge thus 
explains himself: ‘‘What is meant by the right of 
appeal? Itis the claim that every one defeated ina 
trial in one court may, if he wishes, compel a review 
of that trial before there is a final judgment against 
him.’? He also quotes a judgment of the Supreme 
Court of the United States which declares that ‘‘a re- 
view by an appellate court of the final judgment ina 
criminal case, however grave the offense of which the 
accused is convicted, was not at common law, and is 
not now, a necessary element of due process of law.” 
153 U.S. 684, 687. We need not concern ourselves 
with an explanation of what is here meant by the 
words “fa necessary element of due process of law.” 
Suffice it to say that Mr. Justice Brewer treats the 
case as an authority for his view that neither at com- 
mon law, nor under the constitution ofthe Umited 
States, could a convicted criminal claim the right of 
appeal. ; 

Now, with deference, we shall endeavor to show 
that at common law there was aright of appeal in 
criminal cases, limited it is true, but still a right. 

The privilege of a party in any legal proceeding, 
who feels himself aggrieved by the decision of the 
court of first instance, to appeal to a higher court car- 
ries us back to the very beginning of British institu- 
tions. ‘“‘I may carry my plaint to the foot of the 
throne,” was the proud boast of the medizval suitor. 

In the time of the Anglo-Saxon kings the Witen- 
agemot was the highest court of justice in causes civil 
as well as criminal. The late Profeseor Freeman was 
able to show (Norman Conquest v. pp. 386, 387), with 
great clearness we think, that in respect of its judicial 
capacity the house of lords not only grew out of the 
Witenagemot but is, practically, an extension of it. 
The curia reais of the Norman kings was but a com- 
mittee of the Witan, the latter having been trans- 
formed into the magnum consilium, which, in turn, 
after the admission of representatives from the coun- 
ties, cities and boroughs, became known as the ‘*Par- 
liament.” The curia regis, which consisted of such 
ecclesiastics and barons as held high office in the 
royal household, together with such persons as were 
learned in the law, called justitie or justitiarii, was 
presided over by the king himself, or, in his absence, 
by the chief justiciar, and was the seat of supreme 
judicature, both original and appellate. Later on, 
when the curia regis had transferred its original juris- 
diction to the chancery and the three common law 
courts, the king, to whom as fountain of justice, the 
subject, on the failure of the regular tribunals, had a 
right of appeal, retained his supreme appellate juris- 
diction, and exercised it sometimes through his ordi- 
nary or standing council (the inchoate house of 
lords), and sometimes through the magnum consilium, 
or parliament. Cf Dennison and Seott’s House of 
Lords Practice, xxv. Speaking of the appellate juris- 
diction of the house of lords, Blackstone says: ‘The 
house of peers, which is the supreme court of judica- 
ture in the kingdom, has at present no original juris- 
diction over causes, but only upon appeals and writs 
oferror; to rectify any injustice or mistake of the law 
committed by the courts below. To this authority 





they succeeded of course upon the dissolution of the 
aula [curia] regis.”” Com. iii. ch. 4, p. 56. 

In the earliest records of parliament we find peti- 
tions to the king to remove causes from the ordinary 
eommon law courts into the house of lords, but the 
only judicial proceeding by which matters of a crim- 
inal nature could formerly be brought there was by 
writ of error. Arch. Crim. Prac. 197. Procedings in 
error, which ultimately became the regular medium 
of appeal from the inferior to the superior courts of 
common law, had their origin in the thirteenth cen- 
tury. In Bracton’s ‘‘Note Book,’ pl. 1166, we find 
perhaps the earliest recorded instance of judicial pro- 
ceedings in error. There we are informed that in the 
year 1235, at the instance of the Abbot of St. Augus- 
tine’s Bristol, a casein which, so the good abbot 
opined, the ‘‘judges of the bench’”’ had been guilty of 
error, was brought ‘‘ before the king” (coram Rege). 
Thereupon, the judges having “‘pleaded igmorance,”’ 
the judgment was set aside. 

The early books show that there was some doubt 
whether writs of error lay as of right, or were granted 
by the king ex gratia. 

Lord Holt, in speaking generally of the writ, is re- 
ported to have said: ‘‘A writ of error may be against 
the king without petition, though anciently that was 
used, and was adecency; but since 1640 writs of error 
have been made out ex officio.” 1 Salk. 264. In 
Christie v. Richardson, 3 T. R. 78, a much later case, 
Lord Kenyon said: ‘‘If it were fit that parties should 
be restrained from bringing writs of error, the legis- 
lature must interfere. But, by the constitution of 
this country, every subject has a right to have his 
cause reviewed by a court of error.’ : 

In 1705 the question was deliberately considered by 
the judges of the Queen’s Bench. In Reg. v. Paty, 2 
Salk. at p. 504, we have the following report of the 
matter: ‘‘And now anew question was started and 
referred to the judges, whether thé queen ought to 
allow a writ of error in this or any other case ex debito 
justitie, or ex merm@gratia2? And ten of the judges 
were of opinion that the queen could not deny the 
writ of error; but it was grantable ex debito justitie, 
except only in treason or felony.’”?” In commenting 
upon Reg. v. Paty in R. v. Wilkes, 4 Burr. at p. 2551, 
Lord Mansfield says: ‘This opinion in the 3rd of 
Queen Anne has made a great alteration as to outlaw- 
ries in criminal cases under treason and felony. In 
a misdemeanor if there be possible cause, it ought not 
to be denied; this court would order the attorney-gen- 
eral to grant his fiat. But be the error ever so mani- 
fest in treason or felony, the king’s pleasure to deny 
the writ is conclusive.”’ 

In chapter 30 of Book IV. of his Commentaries, 
Blackstone says, p. 392: ‘‘A judgment may be re- 
versed by a writ of error, which lies from all inferior 
criminal jurisdictions to the court of king’s bench, and 
from the king’s bench to the house of peers. * * * 
These writs of error to reverse judgments in case of 
misdemeanors are not to be allowed of course, but on 
sufticient probable cause shown by the attorney-gen- 
eral, and then they are understood to be grantable of 
common right and ex debito justitie.” 

Under the modern English practice in criminal 
cases a writ of error lies to the court of appeal from 
the crown side ofthe king’s bench division of the 
high court of justice for every defect in substance ap- 
pearing on the face of the record, for which an indict- 
ment might have been quashed, or which would have 
been fatal on demurrer or in arrest of judgment, pro- 
vided such defeet is not cured by verdict, and pro- 
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vided no question of law has been reserved for the 
Court of Crown Cases Reserved under 11 and 12 Vict. 
ch. 78. See 35 and 36 Vict. ch. 66, sec. 47. It must be 
a defect in substance appearing on the face of the 
record, and not contrary to the record, for the record 
is an estoppel. R. v. Carlisle, 2 B. & Ad. 362; R. v. 
Newton, 24 L. J.C. P. 148; and it must be a final judg- 
ment. But in no case can the writ be issued until the 
fiat of the attorney-general therefor has been first ob- 
tained. Short & Mellor’s Crown Office Rules, p. 317. 
The attorney-general has discretion to withhold a fiat. 
In re Piggot, 11 Cox. 311. An appeal from the court 
of appeal to the house of lords on a judgment upon a 
writ of error can now only be had upon petition. The 
Appellate Jurisdiction Act, 1876, see. 11. 

So it will be seen that recent legislation instead of 
enlarging the old ‘“‘right’”’ of appeal at common law 
has rather been in the contrary direction; and that it 
is not in any sense correct to say “in England up to 
the last few years there was no right of appeal in 
criminal cases.” 

CHARLES Morsk in the Canada Luw Journal. 





BOOK REVIEWS. 








DE BECKER’S JAPANESE MINING REGULATIONS. 

One of the most interesting phases of the present 
day progress of the world is the tendency toward 
unification in national and international inter- 
relationships. ‘‘No man liveth unto bimself,’”’ says 
the Holy Writ. The same truth is to-day applicable 
to nations as well as to individuals. Nonation liveth 
unto itself; isolation is no longer possible. We, 
therefore, behold the wondrous spectacle of Japan, 
who, only escaping from the chrysalis of its ancient 
isolation fiftv years ago, is to-day reaching out its 
arms unto all the nations, asking for recognition, and 
seeking to re-modelits empire on the basis of not only 
its own but of the world’s experience. 

In no respect is this tendeney stronger than in the 
rehabilitation of the laws of th® country, into which 
process the codes of every leading nation contribute 
their share. We have before us at this time a special 
instance of this particular process of development, in 
the new mining laws of Japan, entitled The Japanese 
Mining Regulations, translated from the original Jap- 
anese text, by J. E. De Becker, solicitor and public 
interpreter at Yokohama, Japan. 

Beginning from the period termed the Restoration 
(1867), where the Shogunate or Protectorate system of 
government was overturned by the present enlight- 
ened emperor, Mutsuhito, there has been the most 
wonderful advancement in law reform in Japan than 
is recorded in the history of any nation. A feudal 
system that bad been established for centuries was 
abolished in one day and all the accessories of such sys- 
tem have been gradually but rapidly supplanted by 
more modern institutions of government. Thus, in 
the time of the Shogunate there was no such thing as 
private ownership in mines, or practically in anything 
else, and mining rights were subjected to the terrible 
burden and interminable drain of feudal tenure. ‘*By 
notification No. 177,” says Mr. De Becker, “issued by 
the executive authorities in February of the second 
year of Meiji (1867), the opening of private mines was 
formally allowed. Atthat time the gold mines in Sado 
and the silver mines in Ikuno, Tajima Provinee, were 
under the direct control of the old Shogunate govern- 
ment, mining being carried on officially: while the cop- 
per mines in Besshi, Iyo Province, were being worked 
by Mr. Sumitomo, a merchant of Osaka, who had been 
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ordered to exploit them by the Shogun’s government. 
These mining operaticns were a source of consider- 
able revenue to the Shogunate. The mines which 
were within the provinces of various daimyo were 
worked by the authorities of the respective provinces 
or by people who undertook the work by order of the 
han (clan) authorities, who made it a source of their 
revenue. Simultaneously withthe Restoration, how- 
ever, mining rights were restored to the Imperial 
government and mining was freely permitted to per- 
sons who paid a certain amount of royalty on their 
operations. There was at this time no definite law on 
the subject, mining rights were still practically in the 
hands of the han (clan) authorities, and the way in 
which mining operations were conducted under their 
eontrol was fearful and wonderfulin the extreme. It 
Was virtually impossible to issue general mining reg- 
ulations for controlling the mining industry of the 
empire so long as the clan governments lasted, but 
when in 1871, the han (clan) governments were abol- 
ished and the Ken (prefectural) system was adopted, 
all the mines in the country became in theory the 
property of the central government.” 

One phase of the law now in force that will be of 
interest toe foreign investors is article III., which 
provides that ‘‘no persons other than subjects of the 
Empire or companies duly formed in accordance with 
the laws thereof, may engage in mining operations in 
Japan.”? Mr. De Becker says in explanation of this 
provision of the law: “In order that no misappre- 
hension may occur, it must be remarked that while 
only Japanese subjects are allowed to carry on mining 
operations, the law provides that companies duly 
formed in accordance with the laws of the Japanese 
Empire may engage in mining; and as there is noth- 
ing to prevent foreigners from forming such com- 
panies in this country it will be seen that while as in- 
dividuals they could not engage in mining they can 
collectively (in the form of a juridical person) under- 
take mining works subject to the regulations at pres- 
entin force. It seems rather a pity that the right of 
mining was not secured to individuals by a special 
provision of the Treaties, as there are quite a number 
of minerals which could be turned to account if indi- 
vidual foreigners were enabled to hold mines in their 
own proper names without having recourse to the 
legal fiction of a juridieal person. Itis to be hoped 
that this matter will not be overlooked by the foreign 
negotiators of the next treaty signed with Japan.” 
Printed in pamphlet of 65 pages by the ‘Japan Mail,”’ 
Yokohama, Japan. 
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1. ABATEMENT AND REVIvAL—Suit to Abate Liquor 
Nuisance.—On the death of defendant, against whom 
suit is pending to abate a liquor nuisance, the property 
used by him in the maintenance of the nuisance de- 
scended to his heirs, subject to the control of the county 
court.—State v. McMaster, N. Dak., 99 N. W. Rep. 58. 

2, ACKNOWLEDGMENT—Proof of Execution.—The cer- 
titicate of acknowledgment of a writing not required by 
law to be recorded is no evidence of its execution.— 
Rutherford v. Rutherford, W. Va., 47 8. E. Rep. 240. 

3. ACTION—Between Partners.—The interest of a party 


inatrust being ascertainable without an accounting, 
held, that an action at law would lie to enforce the 


interest.—Doyle v. Burns, Iowa, 99 N. W. Rep. 195. 


4. ADOPTION—Rights of Adopted Children.—Orders of 
adoption are in the nature of judgments in rem, and can- 
not be collaterally attacked.—Jossey v. Brown, Ga., 47 
8. EK. Rep. 350. 

5. ADULTERY—Offense Against State.—Adultery is an 
offense against the state, as well as against the innocent 
spouse, notwithstanding the requirement that the 
prosecution therefor must be commenced onthe com- 
plaint of the injured spouse.—State v. Clemenson, lowa, 
99 N. W. Rep. 139. 


5. ADVERSE POSSESSION — Cutting Firewood From 
Land.—Agent’s cutting firewood for his family held an 
actof possession, under Code Civ. Proc. § 48, defining 
adverse possession.—Murphy v. Dafoe, 8. Dak.,99 N. W. 
Rep. 86. 

7. ADVERSE POSSESSION—Devised Estate.—Executrix, 
who sold land not devised under order of probat ecourt, 
and took conveyance to herself and held possession for 
seven years, held to have acquired title—Hysmith v. 
Patton, Ark., 80S W. Rep. 151. 

s. ANIMALS—Knowledge of Viciousness ~Where the 
owner of a dog has heard enough to convince an ordi- 
nary man of its inclination to biterpeople, it is sufficient 
to make him liable for injuries thereafter inflicted by 
the dog —Rowe v. Ehrmantraut, Minn., 99 N. W. Rep. 211. 


9. APPEAL AND ERRoR—Bankruptcy.—The right to have 
an intermediate ruling reviewed on appeal from final 
judgment is not waived by failure to appeal from such 
ruling.—Des Moines Say. Bank v. Morgan Jewelry Co., 
Iowa, 99 M. W. Rep. 121. 


10. APPEAL AND HRKOR—Bill of Exceptions.—The rules 
do not permit the use of an evidentiary bill of excep- 
tions as a predicate to show error inthe giving of the 
affirmative charge.—Atlantic Coast Line R. Co. vy. Cal- 
houn, Fla., 36 So. Rep. 361. > 

11. APPEAL AND ERROR—Bill of Exceptions.—A bill of 
exception, complaining of allofthe evidence, some of 
which is admissible, presents nothing for review.—Dolan 
v. Meehan, Tex., 80 8. W. Rep. 99. 

12. APPEALAND ERROR—Chancery Practice as to Depo- 
sitions.—In ehancery cases, depositions are part of 
record, and there is no need of billof exceptions.— 
Western Coal & Min. Co. v. Hollenbeck, Ark., 80 S. W. 
Rep. 145. 

13. APPEAL AND ERROR—Costs of Unnecessary Papers 
in Transcript;s—Where transcript on appeal contains 








improper papers, it will not be stricken, but extra costs 
caused thereby will be taxed against appellant.—Gulf 
C. & 8. F. Ry. Co. v. Phillips, Tex., 80 8. W. Rep. 107. 


14. APPEAL AND ERROR—Motion to Reverse —There 
can be no appeal from a decree against a party on a bill 
taken for confessed until a motion to reverse shall be 
first made in the circuit court.—C. P. Morrison & Co. v. 
Leach, W. Va., 47S. E. Rep. 237. 


15. APPEAL AND ERROR—Rehearing.—The supreme 
court will, during the term at whichjjudgment is rendered 
and before remittitur, order « rehearing of its own mo- 
tion.—Seaboard Air Line Ry. v. Jones, Ga., 47S. E. Rep. 
320. 

16. APPEAL AND ERROR—Reversal Without Instruc- 
tion.—Where the mandate on appeal orders a reversal, 
without any other direction, the lower court should re 
try the action.—Schnepper y. Whiting, 8S. Dak., 99 N. W 
Rep. 84. 

17. APPEAL AND ERROR—Satisfaction of Judgment.— 
Payment and acceptance of satisfaction held to extin- 
guish a judgment, so that the right to appeal was 
waived.—Signor y. Clark, N. Dak., 99N. W. Rep. 65. 

18s. APPEAL AND ERROR—Trial De Novo in Supreme 
Court.—V¥ here the evidence in an equity Case was pre- 
sented by depositions, the court on appeal must try the 
case de novo.—Chaslavka v. Mechalek, Iowa, 99N. W. 
Rep. 154. 

19. ASSAULT AND BATTERY—Failure to Show that Dis- 
ease Resulted.—In an action for assault, where the evi- 
dence shows plaintiff suffering from certain diseases, 
but fails to show that such diseases were the proximate 
result of such assault, it fails to prove a gause of action. 
—Willet v. Johnson, Okla., 76 Pac. Rep. 174. 

20. ASSIGNMENT—U nliquidated Personal Injury Claim. * 
—Under Rey. St. 1899, § 540, clafm for personal injuries 
cannot be assigned, and attempted assignment to at 
torney does not 1aake attorney a party in interest in an 
action to recover for the injuries.—McLeland v. St. 
Louis Transit Co., Mo., 80S. W. Rep. 30. 

21, ATTACHMENT—Application to Dissolve.—On an ap- 
plication to dissolve an attachment for matters dehors 
the record, the court must take notice of the complaint 
and attachment aflidavit,..though not formally intro- 
duced in evidence.—Goldman y. Floter, Cal., 76 Pac. 
Rep. 58. 

22, ATTACHMENT—Motion to Quash.—Where the return 
of an officers writ of attachment is regular in form, and 
the property is held under such writ, the burden is on 
the debtor, in a motion to quash, to show that it was 
not served as stated in the return.—Lewis v. Rasp, Okla. 
76 Pac. Rep. 142. 

23, ATTACHMENT—Unauthorized Levy.—Where a Citi- 
zen of the territory removes all of his property to 
another state, it will not authorize the levy of an attach- 
ment, unless made with intent to defraud his creditors. 
—Dunn vy. Claunch, Okla., 76 Pac. Rep. 143. 

24. ATTORNEY AND CLIENT—Acquirement of Adverse 
Interest.—An attorney, making a gain from the subject- 
matter about which he was employed after termination 
of the employment, held to hold the property in trust 
for a division between himself and client according to 
his contract for compensation.—Carson v. Fogz, 

76 Pac. Rep. 112. 


25. ATTORNEY AND CLIENT—Sar by Estoppal.—Where 
empolyment of wife’s attorney ceased, and he there- 
upon became attorney for husband to effect sale of 
land, his representations in that capacity were not 
binding on and did not estop the wife to claim dower 
—Beeman Vv. Kitzman, Iowa,99 N. W.{Rep. 171. 


26. BAILMENT—Failure of Bailee to Account.—In ac- 
tion to recover for cotton delivered to a compress com - 
pany and not accounted for, that plaintiffs kept their 
books negligently held not to preolude a recovery,where 
amount was shown by other evidence.—Knoop Freirick 
& Co.’s Agency v. Columbus Compress Co., Miss., 36 So. 
Rep. 250. 








176 CENTRAL LAW JOURNAL. 





No. 9 








27. BANKRUPTCY—Preferences.—The giving of a “nort- 
gage covering all of a debtor’s property to one of his 
creditors, held not necessarily a preference entitling 
mortgagor’s trustee in bankruptey to avoid it, under 
Bankr. Act July 1, 1898, ch. 541, § 60.—Des Moines Sav. 
Bank v. Morgan Jewelry Co., lowa, 99 N. W. Rep. 121. 


28. BENEFIT SOCIETIES—Symbols —Use by a beneficial 
society of certain symbolic letters held not an interfer- 
ence with the rights of another society.—Great Hive of 
Ladies of Maccabees vy. Supreme Hive of Ladies of Mac- 
cabees of the World, Mich., 99 N. W. Rep. 26. 


29. BILLS AND NoTES—Knowledge of Ifffirmity When 
Discounting.—Knowledge of an infirmity ina note dis- 
counted by a bank on the part of its president and at- 
torney held insufficient to charge the bank therewith.— 
Davis v. Boon County Deposit Bank, Ky ,80 8S. W. Rep. 
161. 


30. BILLS AND NOTES — Liability of Payee.—The maker 
of a negotiable note held not entitled to recover against 
the payees for fraud until he had been adjudged to pay 
the note to a bona fide holder, or had in fact so paid it.— 
Davis v. Boone County Deposit Bank, Ky., 808. W. Rep. 
161. 

31. BILLS AND NOTES—Negotiability.—A note stipu- 
lating for ‘other costs,” in addition to attorney’s fees, 
“in case the holder is obliged to enforce payment at 
law,” is non-negetiable.—Baird v. Vines, 8S. Dak., 99 N. 
W. Rep. sy. 

82. BRIBERY—City Officials.—An indictment charging 
defendant with bribing a city attorney to advise the 
making of a contract charged an offense,though the pro- 
posed contract was one which the council had no au- 
thority to make.—People v. McGarry, Mich.,99 N. W. 
Rep. 147. 

33. BROKER—Agent’s §ct in Excess of Authority.—In 
a suit to recover broker’s commissions on asale ofland, 
the question whether the broker was induced to believe 
that defendant had power to bind a corporation held 
for the jury.—Groeltz v. Armstrong, Iowa, 99 N. W. Rep. 
128 

34. BROKERS—Commissions for Sale of Land.—In ac- 
tion by real estate broker for commissions, that the 
deed tendered the seller ran to the broker was no excuse 
for the seller’s refusal to execute it.—Goodson v. Emble- 
ton, Mo., 80 8. W. Rep. 22. 

45. BROKERS—Telegraph Company Agent of Whom.-- 
The understanding that a real estate broker, on pro- 
curing a purchaser, should wire the owner, did not con- 
Stitute the telegraph company the owner’s agent.— 
Johnsoa Bros. v. Wright, lowa, 99 N. W. Rep. 103. 

36. BUILDING AND LOAN ASSOCIATIONS— Usury.—A 
compapy Calling itself a building association, but not 
such in fact,cannot acquire theprivilegeof charging more 
than the lawful rate of interest —Rooney v. Southern 
Building & Loan Assn., Ga., 47S. E. Rep. 345. 

37. CANCELLATION OF INSTRUMENT—Suit by Incompe- 
tent.—Mental condition of incompetent held not to pre- 
vent her from commencing suit in her own name to set 
aside agreement for transfer of property.—Ziegler v. 
Bark, Wis., 99 N. W. Rep. 224. 

38. CARRIERS—Boarding Car at Unusual Place.—Car- 
men held not under obligation to avoid negligently in- 
juring person who attempted to board carat unusual 
place without their knowledge.—McCarty y. St. Louis 
& 8. Ry. Co., Mo., 80S. W. Rep. 7. 

29. CARRIERS — Damages for Wrongful Expulsion.— 
Passenger may recover damages for humiliation and 
mental anguish resulting from his wrongful expulsion 
from the train, though conduc or did not act mali- 
ciously.—Coine vy. Chicago & N. W. Ry. Co., Iowa, 99 N. 
W. Rep. 134. 

40. CARRIERS—Defective Stile.—That a stile leading 
from railroad terminal grounds was partly on land not 
belonging to company held not to relieve it from liabil- 
ity forinjury from stile’s defective condition.—Cotant 
v. Boone Suburban Ry. Co., Iowa, 99 N. W. Rep. 115. 








4i. CARRIERS—Failure to Join Connecting Carrier.— 
A judgment against connecting carriers, one of which 
was not served and did not enter an appearance, would 
as to that one be reversed, and the cause as against it 
dismissed.—Chicago, R. I. & T. Ry. Co. v. Halsell, Tex., 
80S. W. Rep. 140. 


42, CARRIERS—-Reasonable Time to Board.— Where 
street car stops to receive passengers, it is conductor’s 
duty to hold the same until all have opportunity to board 
in safety, irrespective of who gave the signal to stop.— 
Stoddard y. St. Louis & M. R. R. Co., Mo , 80S. W. Rep. 
33. 





43. CARRIERS—Wrongful Ejection from Train.—In an 
action against a railroad company for the wrongful 
ejection of a passenger before reaching the station to 
which he supposed his ticket entitled him to go, evi- 
dence that one of its employees had not been required 
to give indemnity for the case held properly admitted. 
—Southern Ry. Co. v. Bunnell, Ala., 36 80. Rep. 380. 


44. CONSPIRACY—Adultery.—An indictment of a man 
for conspiracy to commit adultery need not allege that 
he knew that the female in the case was a married 
woman.—State v. Clemenson, Iowa, 99N. W. Rep. 139. 


45. CONSTITUTIONAL LAW—Expenses of Maintaining 
Railroad Crossing.—Under Code §§ 2060, 2063, 2065, 2073, a 
railroad company, which has compelled an interlock- 
ing crossing, held in no condition to complain of the 
constitutionality of the statutein requiring it to pay a 
portion of the expense of maintaining the crossing.— 
Minneapolis & St. L. R. Co. v. Gowrie & N. W. Ry. Co., 
Iowa, 99 N. W. Rep. 181. 


46. CONSTITUTIONAL LAW—Seizure of Gaming Imple 
ments.—Code 1899, ch. 151,§ 1, authorizing the seizure of 
gaming tables, is not unconstitutional as depriving the 
person of property without due process of law.—Woods 
vy. Cottrell, W. Va , 47S. E. Rep. 275. 

47. CONSTITUTIONAL LAW—Taxing Shares of National 
Bank.—In proceedings under Ky. St. 1903, § 4241, to list 
for taxation as omitted property shares of stock in a 
national bank subject to taxation under Act March 21, 
1900, Acts 1900, p. 65, ch. 23, held, that the bank could not 
raise the question that section 4241 was violative of the 
fourteenth amendment to the federal constitution.— 
Commonwealth y. Citizens’ Nat. Bank, Ky., 80 8S. W. 
Rep. 158. 

48. CONTEMPT— What Constitutes.—It is not every act 
rendering ineffectual an order of court which can be 
followed up by the imprisonment for contempt of the 
person who brought about that result.—State, v. Civil 
Dist. Court for Parish of Orleans, La., 3680. Rep. 315. 

49. CONTRACTS—Compromise a Consideration for Re- 
lease —A valuable consideration of a compromise is a 
benefit to the party promising or to a third person, or 
an injury, inconvenience, or the risk thereof to the party 
promised.—Rutherford v. Rutherford, W. Va.,478. E. 
Rep. 240. 

50. CONTRACTS—Construction.—Contract of company 
to bore a well, and separate contract for a pump, con- 
strued, and held not to require it to transport the pump 
from its establishment to the pit where it was to be set. 
—Harris v. Louisiana Machine & Well Works Co., La., 
36 So. Rep. 320. 

51. CONTRACTS—Laying Conduits.— Agreement of rail- 
way company with warehouse company to lay conduits 
held not such collusiomwto evade police power of city as 
to render it illegal.—City of Canton v. Canton Cotton 
Warehouse Co., Miss., 36 So. Rep. 266. 

52. CONTRACTS — Loss of Cotton in Shipment —Under 
agreement between railway company and cotten com- 
press company, consignee held entitled to equitable re- 
lief against them for loss of cottonin shipment.—Mis- 
sissippi Cotton Compress & Warehouse Co. v. M. Levy & 
Co., Miss., 36 So. Rep. 281. 

53. CONTRACTS — Sale of Business With Good Will.— 
Agreement not to engage in abstract businessin a eounty 
by persons not atthe time partners, and same not being 
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a sale of good will, held in violation of Rev. Civ. Code, 
§§ 1277 1279.—Prescott v. Bidwell, S. Dak.,99 N. W. Rep. 
93. 

54. OORPORATIONS — Agent’s Act in Excess of Author- 
ity.—A person, dealing with an officer of a corporation 
in a matter concerning which the corporation has 
power to act, is not bound to know the limits of the offi- 
cer’s authority.—Groeltz v. Armstrong, Iowa, 99 N. W. 
Rep. 128. 

55. CRIMINAL EVIDENCE — Incriminating Questions.— 
On prosecution for murder, evidence of paternity of all 
the children of a witness, who was accused’s mistress, 
held inadmissible.—Ivy v. State, Miss., 36 So. Rep. 265. 

56. CRIMINAL LAW—Error in Judgment.—Confinement 
in the penitentiary under a void sentence, for failure of 
accused to obtain a suspension of his sentence, during 
proceedings in error, is not apart execution of a legal 
judgment.—McCormick v. State, Neb., 99 N. W. Rep. 237. 

57. CRIMINAL TRIAL— Absence of Judge.—A motion for 
a new trialon the ground that the judge was absent 
from the courtroom during the argument of counsel can 
be presented by aftidavit.—Bateson v. State, Tex., 808. 
W. Rep. 88. 

fs. CRIMINAL TRIAL—Admission as to Testimony.— 
The rule allowipg one party to prove the rest of a con- 
versation, after the other has proven a part, only in- 
cludes so much as was said concerning the subject-mat- 
ter of the statement testified toin the first instance.— 
State v. Leuhrsman, Iowa,99 N. W. Rep. 140 

59. CRIMINAL TRIAL—Right to Speedy Trial.—The 
State’s failure to try defendant, charged with murder, 
at the term at which he was indicted, held not to coen- 
travene his right to a speedy trial, where the court had 
no powerto draw a special venire at that term to try 
him.—Sample v. State, Ala., 36 So. Rep. 367. 

60. DAMAGES — Injury to Minor.- Father held entitled 
to recover for injury to son, both for son’s benefit for 
decreased capacity to work after reaching majority, and 
for his own expectation of pecuniary advantage.—Gulf, 
C.& 8. F. Ry. Co. v. Hall, Tex., 808. W. Rep. 133. 

61. DAMAGES—Minor’s Loss of Arm.—The present 
price of farm labor held admissible in evidence, in an 
action bya farmer’s boy for loss of an arm, though it 
will be 11 years before he will be of age.—North Texas 
Const Co. v. Bostick, Tex., 808. W. Rep. 109. 

62. DEEDS—Husband and Wife.—Where a wife con- 
veyed land to her husband, and he subsequently sur- 
rendered the deed to her, which she destroyed, such 
surrender and Cestruction did not operate to revest the 
title in her.—Tabor v. Tabor, Mich., 99 N. W. Rep. 4. 

63. DEEDS—Impeachment.—Jurisdiction of the sub- 
ject-matter of diverce and alimony cannot be conferred 
by consent of parties.—Cizek v. Cizek, Neb., 99 N. W. 
Rep. 28. 

64. DEEDS —Mevtal Capacity of Grantor.—That a con- 
veyance, sought to be set aside for mental incapacity, 
was not an unnatural or unjust conveyance, tends to 
strengthen the presumption that the grantor acted in- 
telligently.—Crooks v. Smith, Iowa, 99 K. W. Rep. 112. 


65. DESCENT AND DISTRIBUTION — Saie of Interest.— 
Heirs who seek to recover back their right as heirs sold 
by them at private sale should not seek toavoid the 
sale and sue without reference to it, nor seek the profit 
by the irregularity by withholding the price.—Lyles v. 
Knoll, La., 36 So. Rep. 311. 


66. DESCENT AND DISTRIBUTION—Vested Remainder.— 
One born after the death of the remainder-man, though 
before that of the life tenant, does not inherit from the 
remainderman.—Kestersen vy. Bailey, Tex., 80 8. W. 
Rep. 97. 

67. DIVORCE — Alimony.—Where a wife without just 
cause refuses to live with her husband, and did not con- 
tribute to the accumulation of any of his property, the 
husband, obtaining a divorce for desertion, will not be 
required to pay alimony.—Isaacs vy. Isaacs, Neb., 99 N. 
W. Rep. 268. 





68. DIVORCE — Continuous Quarreling.—The continual 
abuse of a husband by his wife, and her quarreling with 
him over small matters, is a ground for divorce — 
Slaughter v. Slaughter, Mo., 86 S. W. Rep. 3. 


69. DIVORCE — Decree Procured by Colorable Resi- 
dence.—Divorce decree, procured by a mercly colorable 
re-idence in state in which it was granted, the wife re- 
siding in another state, held void.—Beeman vy. Kitzman, 
Iowa, 99 N. W. Rep. 171. 


70. DOWER-Inchoate Right.—During the life of her 
husband a wife’s dower right is inchoate only, and gives 
her noright of possession or control, a failure to exer- 
cise which could work an estoppel.—Beeman v. Kitg- 
man, lowa, 99 N. W. Rep. 171. 

71. EASEMENTS—Way cf Necessity —A purchaser from 
a grantee, whose deed did not convey any easement of 
Way over adjoining land, cannot claim that he is en- 
titled to such easement as an innocent purchaser.— 
Golden v. Rupard, Ky., 808. W. Rep. 162. 

72. EMINENT DoMAIN—Power of Municipality.—Legis- 
lature may authorize use of streets by corporation with- 
out compensation to city.—City of Canton v. Canton Cot- 
ton Warehouse Co., Miss., 86 So. Rep. 266. 

73. EMINENT DOMAIN — Railroad’s ‘Unwarrantable 
Trimming of Shade Trees.—Ruailroad held liable for 
damages to real property by trimming treesin unwar- 
ranted manner beyond the limits of its prescriptive 
right on a highway.—Tietze v. International & G. N..R. 
Co., Tex.,80S.W Rep. 124. 

74. EsTOPPEL—Covenants of Warranty by Married 
Woman.— While a wife, who secures a mortgage, is not 
bound by her covenants of warranty of title contained 
therein, her husband, joining in the mortgage, is bound 
by lis covenants.—Logue v. Atkeson, Tex., 808. W. Rep. 
137. 

75. EVIDENCE--Oral Testimony Varying Terms of Pas- 
senger Ticket.—An ordinary passenger ticket is not nec- 
egsarily a contract, within the rule excluding oral evi- 
dence of the contgnts of a written instrument.—Coine v. 
Chicago & N. W. Ry. Co., lowa, 99 N. W. Rep. 134. 

76. EVIDENCE—Plea of Guilty in Subsequent Actions.— 
A plea of guilty, entered by defendant in a criminal ac- 
tion, may be used against him as anadmission on a sub- 
sequent action, to which he isa party, involving the 
same subject-matter.—Wesnieski v. Vanek, Neb., 99 N. 
W. Rep. 258. 

77. EVIDENCE—Value of Farm Labor.—A witness held 
not required to be an expert to testify to what he knows 
the price of farm labor to be.—North Texas Const. Co. v. 
Bostick, Tex., 86 8S. W. Rep. 109. 

78. EXECUTORS AND ADMINISTRATORS — Accounting 
Opposed by Heirs.—Where one heir opposes the account 
of the administrator, and it is homologated so far as not 
opposed, judgment should not be rendered in favor of 
the heirs who have filed no oppositions.—Succession of 
Wiemann, La., 36 So. Rep. 854. 5 

79, EXECUTORS AND ADMINISTRATORS—Action Against 
Sureties. -In an action against sureties on an adminis- 
trator’s bond,the judgment against the administrator 
isnot conclusive as to the fact or the extent of the breach 
of the bond.— Wiemann v. Muinegra, La., 36 So. Rep. 358. 


80. EXECUTORS AND ADMINISTRATORS—Failure to Ac- 
count.—Where an administrator wrongfully and know- 
ingly failed to account for moneys in his hands belong- 
ing to the estate, he was not entitled to commissions 
thereon.—Thomas vy. Hawpe, Tex., 80 S. W. Rep. 129. 

81. EXECUTORS AND ADMINISTRATORS—Negligence in 
Collection of Note.—Executors held liable on an uncol- 
lected note payable to testator as an available asset.— 
Hallway v. Eckler, Mo., 80 8S. W. Rep. 46. 

82. EXEMPTIONS — Selecting Horses Exempt.—Where 
a judgment, in selecting two out of three horses exempt 
from execution, was founded in the fact that one of the 
horses was not a work horse, but an unbroken two year 
old, it was correct.—Durke & Broussard v. Crane, La., 36 
So. Rep. 306. 
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nical sufficiency of indictment of sister state, under 
which fugitives from justice are sought to be extradited, 
held question forthe courts of that state.—/n re Ren- 
shaw, S. Dak., 99 N. W. Rep. 83. 


83. FIRE INSURANCE—Increased Risk.—Action of in- 
sured in cutting off end of ajoist and certain timbers 
near flue held not an alteration of which notice was re- 
quired, norto increase risk.—Malin v. Mercantile Town 
Mut. Ins. Co., Mo., 808. W. Rep. 56. 

85. FIRE INSURANCE—Proving Value of Destroyed 
Property.—To prove value of merchandise destroyed by 
fire, conclusive or mathematically certain evidence is 
not required, but merely best obtainable under the con- 
ditions.—Howerton vy. Iowa State Ins. Co., Mo., 80S. W. 
Rep. 27. 

86. FRAUDS, STATUTE OF—Agreementto Repay Option. 
—An agreement by an officer of a corporation to repay 
money paid to secure an option to purchase corporate 
land held nota promise to pay the debt of another.— 
Groeltz v. Armstrong, Iowa, 99 N. W. Rep. 128. 


87. FRAUDS, STATUTE OF—Oral Agreement for Lease.— 
A lessee, in possession under an oral agreement for tive 
years at an annual rental paid fora year, isa tenant 
from year to year.—Humphrey Hardware Co. v. Her- 
rick, Neb., 99 N. W. Rep. 233. 

88. GAMING—Seizure of Gaming Implements.—W here 
gaming tablesare seized under a warrant under Code 
1899, ch. 151, § 1, the justice cannot order them to be 
burned, as this can only be done on conviction of their 
owner in a criminal or circuit court and under its orders. 
—Woods v. Cottrell, W. Va., 47 8. E. Rep. 275. 

89. HIGHWAY—Opening County Road.-- Where sheriff, 
in opening county road,cut fences notin line of road, 
the commissioners’ court, and the county judge held not 
liable therefor.—Morgan Vv. Oliver, Tex., 808. W. Rep. 111. 

90. HOMICIDE—Assault Hastening Death of Diseased 
Party.—If one unlawfully wounds another, and thereby 
hastens his death by reason of some disease with which 
he is afflicted, he is guilty of homicide.—Hopkins v. Com- 
monwealth, Ky., 80S. W. Rep. 156. 

9l. HomiIciDE—Instruction Containing ‘‘Eminent” for 
“Imminent.”—In a prosecution for assault with intent 
to murder, the use of the word “‘eminenut,” in an instruc- 
tion defining the peril which would justify a killing in 
self-defense, in place of the word “imminent,” is not 
ground for reversal as meaningless.—State v. Jones, 
Iowa, 99 N. W. Rep. 179. 

92. HUSBAND AND WIFE—Antenuptial ?Agreement as 
to Place of Residence.—An antenuptial agreement by a 
man that after marriage he will reside ina particular 
state cannot be enforced.—Isaacs.v. Isaacs, Neb., 99 N. 
W. Rep. 268. 

98. BUSBAND AND WIFE—Partners in Busiress Ven- 
ture.—A married woman may be a partner in business 
with her husband.—Vizard v. Moody, Ga.,47 S. E. Rep. 
348. 

94. HUSBAND AND WIFE—Void Deed.—A deed of the 
husband, which is void ab initio, caunot thereafter be 
ratified by the wife, so as to give it validity as to him.— 
Alvis v. Alvis, lowa, 99 N. W. Rep. 166. 

%. INFANTS — Misrepresentation of Age.— Willful mis- 
representation of age by minor held to bar an avoidance 
of mortgage securing a loan procured thereby.—Os- 
trander v. Quin, Miss., 4680. Rep. 257. 

96. INJUNCTION—Suit by Executor.—A bill by an ex- 
ecutor, seeking to restrain proceeding pending in pro- 
bate court as to the exercise of undue influence by him 
in obtaining a discharge of indebtedness from testatrix, 
held demurrable on the ground of an adequate remedy 
at law.—Norwood vy. Tyson, Ala., 36 So. Rep. 370. 

97. INSANE PERSONS — Appointment of Guardian Ad 
Litem.—One who claims property of an alleged incom- 
petent by virtue of transfer from her may, under Rey. 
St. 1898, § 4031, appeal from appointment of guardian for 
her.—Ziegler v. Bark, Wis.,99 N. W. Rep. 224. 


83. EXTRADITION — Sufliciency of Indictment.—Tech- 





98. INTEREST — Absence of ‘Agreement.— Defendant 
held not liable for intereston loan, in absence of any 
agreement therefor or demand for repayment prior to 
the time payment was made.—Ehrlich v. Brucker, Wis., 
99 N. W. Rep. 213. 

99. INTEREST—Failure to Demand Interest in Com- 
plaint.—Where plaintiff does not ask for interest in his 
complaint, none can be recovered.—City of South 
Omaha y. Rutbjen, Neb., 99 N. W. Rep. 240. 

100. INTOXICATING LIQUORS—Keeping Open Saloon Il- 
legally.—A keeper of a saloon held to have kept open 
during prohibited hours.—People v. Lundell, Mich., 99 
N. W. Rep. 12. 

101. INTOXICATING LIQUORS—Liability of Seller to In- 
jured Person.—Petition alleging that at a certain dance 
defendant sold beer, whereby sundry persons became 
intoxicated and plaintiff was injured, states a cause of 
action against the seller of the liquor.—Wesnieski y. 
Vanek, Neb., 99 N. W. Rep. 258. 

102. INTOXICATING LIQUORS—Kevocation of License .— 
Holder of revoked liquor license held to have no bene- 
ficial interest in litigation to review order of revocation 
after expiration of original term of license.—Holppa v. 
City Council of City of Aberdeen, Wash., 76 Pac. Rep. 
79. 

103. INTOXICATING LIQUORS — Void License.—W here 
county commissioners grant a permit for the sale of 
liquors in an election district where the sale is unlawful, 
the license is void, and sales under it are illegal.— 
Strickland v. Knight, Fla.,36 So. Rep. 363. 

104. JUDGES—Authority of Judge Pro Tempore.—A 
judge pro tempore is vested with authority to hear mo- 
tions to vacate findings and decrees entered by him in 
an action for which he was appointed.—Fisher v. Puget 
Sound Brick, Tile & Terra Cotta Co., Wash., 76 Pac. 
Rep. 107. 

105. JUDGMENT—Agreement with Judgment Debtor.— 
Ciaims under judgment held merged by agreement with 
judgment debtor’s president, under which fee-simple 
title to property sold under execution was acquired by 
judgment creditor-—German Banky. Lowa Iron Works, 
Iowa, 99 N. W. Rep. 174. 

106. JUDGMENT—Forcible Detainer.—It is not compe 
tent to interpose an equitable defense to an action for 
forcible detainer.—Bond v. Chapman, Wash., 76 Vac. 
Rep. 97. 

107. JUDGMENT—Setting Aside.—Where, on default, a 
judgment is rendered, which is void for want of juris- 
diction of the person, it should be set aside on motion.— 
Foster v. Cimarron Valley Bank, Okla., 76 Pac. Rep. 145. 

108. LANDLORD AND TENANT—Crop Agreement.—Share 
of proceeds of sale of erops and hogs, reserved to land- 
lord, held rent,and landlord had no interest, other than 
lien, at most.—Randall v. Ditch, lowa, 99N. W. Rep. 
190. 

109. LANDLORD AND TENANT — Distress Warrant. — 
W here, after levy, progress of adistress warrant is ar- 
rested by a counter affidavit, the warrant becomes mesne 
process, and proceeding is converted into a suit for 
rent.—Brooke v. Augusta Warehouse & Banking Co., 
Ga., 478. E. Rep. 341. 

110. LANDLORD AND TENANT—Personal Injuries.—The 
lessor, if the tenants have performed the obligations of 
their lease, is responsible for personal injuries received 
through violation of his general primary obligations to 
keep his building safe.—Schoppel v. Daly, La., 36 So. Rep. 
322. 

111. LANDLORD AND TENANT—Sale of Crops.—Where a 
tenant sells crops on which the landlord has a lien, the 
landlord’s receipt of a part ofthe proceeds with knowl- 
edge of the facts tends to show a ratification.— Planters’ 
Compress Co. v. Howard, Tex., 80S. W. Rep. 119. 

112, LIMITATION OF ACTIONS—Discovery of Fraud.—In 
action to set aside a judgment for fraud, a mere general 
statemené that the discovery was made within the year 
will not suffice.—Succession of Dauphin, La., 36 So. 
Rep. 287. 




















XUM 


VoL. 59 


CENTRAL LAW JOURNAL. 


_ 
«1 
=) 








113. LIM(TATION OF ACTIONS — Mortgages.—The tak- 
ing of a judgment on notes substituted for a former 
note secured by a mortgage held to suspena the run- 
ning of limitations on the former note, so as to prevent 
the mortgage from being barred.—Freeburg v. Eksell, 
lowa, 99 N. W. Rep. 118. 

114. MALICIOUS PROSECUTION—Allegation of Possible 
Damage.—A coinplaint for malicious prosecution is not 
objectionable because alleging what would have been 
the consequences to plaintiff had the prosecution been 
successful.—Raw sey v. Flowers, Ark., $0 S. W. Rep. 147. 

115. MANDAMUS—Closing Public Gambling Houses.— 
Where prosecutions have failed to bring about the clos- 
ing of a public gambling house, mandamus lies to re- 
quire the mayor and chief of police of a city to use their 
summary powers to prevent the open violation of the 
law.—Moores vy. State, Neb., 99 N. W. Rep. 249. 


116. MASTER AND SERVANT—Assumed Risk.—Engi- 
neer held to have assumed the risk of injury resulting 
from ignition of fuses packed loosely in box in engine 
cab.—Crane v. Chicago, K. I. & P. R. Co., Iowa, 99 N. W. 
Rep. 169. ‘ 

117. MASTER AND SERVANT—Assumed Risk.—A risk or- 
dinarily incident to the employment of a railroad em- 
ployee is a risk of injury that does not arise or grow out 
of an act of negligence on the part of the rallroad or its 
servant.—Texas & N. O. R Co. Vv. Kelly, Tex , 80S. W. 
Rep. 79 

118. MASTER AND SERVANT — Co-employees not Fel- 
low Servants.—An employee, not negligent, injured by 
negligence of co-employees, not follow servants, held 
entitled to recover, though there was negligence of fel- 
low servants.—Ray v. Pecos & N. T. Ry. Co., Tex., 80 8. 
W. Rep. 112. 

119. MASTER AND SERVANT—Fellow Servants. — One 
whom foreman sent to build scaffold held not, while so 
engaged, vice-principal.—Metzler v. McKenzie, Wash., 
76 Pac. Rep. 114. 

120. MASTER AND SERVANT—Injury Resulting from 
Disobeying Orders —Where a servant’s injury is the re- 
sult of disobedience of orders given, he is guilty of 
contributory negligence. — Western Mattrass Co. v. 
Ostergaard, Neb., 99 N. W. Rep. 229. 


121. MASTER AND SERVAN1-Injury to Servant.—An 
operator of a machine held the master’s delegate in the 
matter of instructing a servant —Jancko v. West Coast 
Mfg. & Inv. Co., Wash., 76 Pac. Rep. 78. 


122. MASTER AND SERVANT—‘‘Res Ipsa Loquitar.”— 
The maxim “Les Ipsa Loquitur,” is applicable in suits by 
a servant for negligence only where the circumstances 
are such that the jury can reasonably infer that the oc- 
currence would not have taken place unless the master 
was negligent.—Palmer Brick Co. v. Chenall,Ga., 47S. E. 
Rep. 329. 

123. MINES AND MINERALS — Extent of Title. — The 
owner of a mining claim is entitled, prima facie, to 
everything beneath the surface of his claim, and under 
such title may prevent the intrusion of any one not 
showing a paramount titleto another within the planes 
of the, boundaries.— Maloney v. King, Mont., 76 Pae. 
Rep. 4. 

1244. MORTGAGES — Assignment in Equity.—Where a 
creditor elected to hold his agent for a debt, and gave 
the agent a mortgage to secure the debt, no formal as- 
signment was necessary to enable the agent to recover 
thereon in equity.—Freeburg v. Eksell, Iowa,99N. W. 
Rep. 118. 

125. MUNICIPAL CORPORATIONS — Construction of 
Bridge.—The taxing power of a city cannot be invoked 
to construct a bridge which is not located ona legal 
street or highway.—Manning v. City of Devils Lake, N. 
Dak.,99 N. W. Rep. 51. 

126. MUNICIPAL CORPORATIONS—Different Systems of 
Taxation.—The legislature may authorize a municipal 
corporation to provide different systems of taxation for 





different kinds of corporations.—German Washington 
Fire Ins. Ass’n.v. Oity of Louisville, Ky., 80 8. W. 
Rep. 154, 

127. MUNICIPAL CORPORATIONS — Tax Ssle. — Illegal 
charge of a certificate fee at a municipal tax sale held, 
under an ordinance, to entitle purchaser to refund total 
amount paid.—Gove v. City of Taeoma, Wash., 76 Pac. 
Rep. 73. 

128. NEGLIGENCE—Imprudent Act Induced by Ap- 
parent Danger.—In order to relieve injured person from 
exercise of ordinary care on ground of danger inducing 
animprudent act, there must be a real danger, or the 
circumstances must be such as to create a reasonable 
apprehension of danger.—Texas Midland R. Co. v. 
Booth, Tex., 80 S. W. Rep. 121. 

129. PARTITION—Decree for Owelty.—A proceeding for 
leave to issue execution on a judgment charging lands 
with owelty in partition is an “action,” within the 
meaning of limitations.—Kz parte Smith, N. Car., 47 S. 
E. Rep. 16. 

130. PARTNERSHIP—Crops und Hogs.—Agreement be- 
tween landlord and tenant held not to establish a part- 
nership in crops and hogs, but merely to give landlord 
interest in proceeds.—Randall v. Ditch, Iowa, 99 N. W. 
Rep. 190. 

131. PARTNERSHIP — Deed by One Partner.—A deed 
from a partnership, signed by one of the partners as 
agent, conveys an equitable title to the vendee.—Harris 
v. Bryson & Hartgrove, Tex., 808. W. Rep. 105 


132. PHYSICIANS AND SURGEONS—Action for Services. 
—In an action by a physician to recover for professional 
services, it will be presumed that he had a license to 
practice.—Cather v. Damerell. Neb., 99 N. W. Rep. 35. 


133, PRINCIPAL AND AGENT—Contract with Third Par- 
ties.— Where agent enters into contract for sale of goods 
and fails to show legally bound principal, the buyer 
may sue on the contract.—McKown v. Gettys & Gilbert,, 
Ky., 808. W. Rep 169. 

134. PRINCIPAL AND AGENT — Personal Liability of 
Agent.—An agent, purporting to bind a principal for 
whom he has no right to act, held liable for breach of 
warranty, or in tort, forthe damages resulting to the 
other party.—Groeltz v. Armstrong, lowa, 99 N. W. Rep. 
128. 

1385. PRINCIPAL AND AGENT—Ratification.—Under Civ. 
Code, § 2310, there cun be no ratification of agents’s acts 
by principal without knowledge of the facts.—Lambert 
v. Gerner, Cal., 76 Pac. Rep. 53. 

136. PRINCIPAL AND AGENT—Revocation of Agency.— 
An agency is not necessarily revoked for all purposes by 
the death of the principal, as against those dealing in 
good faith with the agent without knowledge of the re- 
vocation.—Meinbardt v. Newman, Neb., 99N. W. Rep. 
261. 

137. PUBLIC LANDS — Conflicting Patents.—Where a 
patent, subsequently granted,covered land which had 
been previously patented to another, the subsequent 
patent was void.—Combsyv. Duff, Ky.,80 8. W. Rep. 165. 

138. PUBLIC LANDS—Husband and Wife.—Land cer- 
tificates in nume of wife held choses in action to which 
husband only gains absolute title, in common-law state, 
by reducing to possession.—Ward v. Cameron, Tex., 0 
8S. W. Rep 69. 

139, PUBLIC LANDS—Registration of StateGrant —The 
registration of a grant from the state held not defective 
because of failure to copy the entire grant.-—-Weeks v. 
Whikins, N. Car., 47 8. EK. Rep. 24. 

140. RAILROADS — Injury at Defective Crossing.—An 
approach to a crossing situated on a railroad company’s 
right of way is a part thereof, within the statutory duty 
of the company of erecting and maintaining a good and 
sufficient crossing.—See v. Wabash R. Co., lowa, 99 N. W. 
Rep. 106. 

141. RAILROADS—Negligent Operationtjof Foreign Train 
Using Same Track.—A railroad company held liable for 
injury from negligent operation of atrain, which was 
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on its road with its permission, though owned and ope- 
ratediby another.—Ray v. Pecos & N. T. Ry. Co., Tex., 
80S. W. Rep. 112. 

142. RAILROADS—Statutory Requirements.—Code 1892, § 
3549, was intended to protect persons within 300 feet of 
passenger station from injuries from backing trains.— 
Yazoo & M. V. R. Co. v. Metealf, Miss., 36S0 Rep. 259. 

143. RAILROADS—Stop and Look and Listen.—The fail- 
ure of one driving a team to stop. look, and listenat 
a railroad crossing is negligence per se.—Wands v. Chi- 
cago, B. & Q. Ry. Co., Mo., 80S. W. Rep. 18. 

144. RAILROADS — Walking Between Tracks. — One 
walking on the path between two railroad tracks on his 
own errand, and on no invitation of the railroad, isa 
mere licensee.—Yazoo & M. V. R. Co. v. Metcult, Miss., 
36 So. Kep. 25%. 

145. RECEIVERS—Expenses.—A receiver cannot be al- 
lowed fees for counsel to a superintendent in charge of 
the corporation’s property, or for other emplovee’s.— 
Forrester v. Boston & M. Consol, Copper & Silver Min. 
Co., Mont., 76 Pac. Rep. 2. 

146. RELIGIOUS SOCIETIES—Power of Trustees —Trus- 
tees qf Baptist church held, under the rules of the 
church, without power to contraet for sale of its prop- 
erty without authority of the congregation.—Calvary 
Baptist Church v. Dart, S. Car , 478. E. Rep. 66. 


147. SALES—Measure of Damages—The measure of 
damages for goods sold, delivered and accepted under 
a special contract, is the contract price, with interest. 
—Fairbanks, Morse & Co. v. Midvale Min. & Mfg. Co., 
Mo., 80S. W. Rep. 13. 

148. SPECIFIC PERFORMANCE—Suit by Executor.—A 
bill by an executor held a proper invocation of equita- 
ble jurisdiction to enforce specific performance ofa 
contract.—N orwovod v. Tyson, Ala , 36 So. Rep. 370. 


149. STATUTES — Repealed by Repugnancy of Later 
Statute.— Where a later statute contains matters so re- 
pugnant to the former that both cannot stand the pro- 
visions of the earlier law must be deemed repealed by 
implication.—State v_ Insurance Co. of North America, 
Neb., 99 N. W. Rep. 36. 

150. STREET RAILROADS—Passing in Front of Stand- 
ing Car.—A pedestrian in the most crowded portion ofa 
large city, who seeks to pass in front of a stationary car, 
in plain view of the motorman, is not guilty of contri- 
butory negligence.—McLeland vy. St. Louis Transit Co., 
Mo., 80S. W. Rep. 30. 

151. SUBROGATION—Principal and Agent.—Where a 
creditor elected to hold his agent fora debt, and the 
agent paid the debt,the agent held subrogated to the 
liens held by the creditor to secure the debt.—Freeburg 
v. Eksell, lowa, 99 N. W. Rep. 118. 

152. TAXATION — Form of Action.—Where the legisla- 
ture has provided any means of enforcing the payment 
of taxes, that remedy is «xclusive.—Board of Comrs. of 
Dawes County v. Furay, Neb.,99 N. W. Rep. 271. 

158. TAXATION —Tax Title —Failure of tax collector to 
offer the least quantity before selling the whole is cured 
by the statutory prescription of two and three years — 
Simoneaux v. White Castle Lumber & Shingle Co., La., 
36 So. Rep. 328. 

154. TAXATION — Telephone Companies.—Unconstitu- 
tionality of Code, §§ 1380, 1431, before amendment by 
Acts 28th Gen. Assem. p. 24, ch. 42, in exempting tele- 
phone companies from local taxation, held to vitiate 
entire statutory scheme for taxation of such companies 
by state.—Layman v. lowa Telephone Co., Iowa, & N. 
W. Rep. 205. 

155. TELEGRAPHS AND TELEPHONES — Agreement to 
Transmit Unstamped Message.—A telegraph company, 
agreeing to transmit a message not stamped as required 
by Act June 13, 1898, held not lable for failure to trans- 
mit the same.—Western Union Tel. Co. v. Young, Ala., 
86 So. Rep. 374. 

156. TORTS—Vangerous Premises.—The existence of 
contractual relations between two parties is no barto a 





right of action for a tort connected with the contract.— 
Schoppel v. Daly, La., 36 So. Rep. 322 

157. TRESPASS TO Try TITLE — Action by Remainder- 
man.—In an action to recover an entire tract, there be- 
ing no prayerfor improvements, and the recovery being 
only of an undivided interest, held, that there can be no 
adjudication as to improvements without regard to good 
faith.— Kesterson v. Bailey, Tex ,50 8. W. Rep. 97. 

158. TRUSTS — Parol Agreement.—Where a party ob- 
tains a deed without any consideration, on a parol 
agreement to hold it in trust fer the grantor. the trust 
will not be enforced.—Richardson v. McConaughey, W. 
Va., 47S. E. Rep. 287. 

159. Usury — Lex Loci Contractus.—The place of pay- 
ment will not be regarded as determining the lex loci 
contractus, 80 as to render the contract usurious.— Whit- 
lock v. Cohn, Ark., 80 S, W. Rep. 141. 


160. UsuRY—Voluntary Payment.—A borrower, volun- 
tarily paying usurious interest with knowledge of the 
facts, cannot recover any part thereof.—Beach vy. Guar- 
anty Savings & Loan As&sn., Oreg., 76 Pac. Rep. 16. 

161. VENDOR AND PURCHASER— Bona Fide Purchaser. 
—One who claims protection asa bona fide purchaser 
must show that he ucquired the legal title before no- 
tice, or knowledge of facts equivalent to notice.—Clark 
v. Lambert, W. Va., 47S. E. Rep. 312. 


162. VENDOR AND PURCHASER — Land Purchased from 
Divorced Husband.—Purchaser of laud from a husband 
is charged with notice of invalidity of a divorce obtained 
by him, and of effect of dismissal of divorce suit brought 
by the wife.—Beeman v. Kitzman, Lowa, 99 N. W. Rep. 
171. 

163. VENDOR AND PURCHASER—Specitic Performance. 
—Where acontract for the conveyance of land is ac- 
cepted, an attempted repudiation by the vendor, with- 
out the consent of the purchaser, is of no effect.—Rod 
man Vv. Robinson, N. Car., 47 8. E. Rep. 19. 


164. WATERS AND WATER COURSES — Injury to Real 
Property.—An action for damages for permanent in- 
juries to real property by reason of a diversion of sur 
face water is barred after two years froin the time the 
damage occurred.—Tietze v. International & G. N. R. 
Co., Tex., 80 8S. W. Rep. 124. 

165. WATERS AND WATER COURSES—Right to Use Per 
colating Water.—Right of landowner to use percolating 
water is only right to reusonable use for benefit of his 
land, and does not include the rightto diminish the 
flow to others.—Cohen v. La Canada Land & Water Co., 
Cal., 76 Pac. Rep. 47. 

166. WILLS--Agreement Between Executor and Testa- 
trix.—A legatee held not estopped to assert invalidity of 
agreement between executor and testatrix, discharging 
executor from an indebtedness due tl.e testatrix.—Nor 
wood vy. Tyson, Ala., 36 So. Rep. 370. 

167. WILLS — Misnomer of Legatee.—The mere mis 
nomer of a legatee does not render the gift void, if from 
the context, or proof dehors the instrument, it can be 
ascertained who Was actually intended.—Second United 
Presbyterian Church v. First United Presbyterian 
Church, Neb , 99 N. W. Rep. 252. 

168. WILLS—Repugnant Provisions.—Where will gave 
testator’s property to certain persons, to be used for 
their support, further limitation over on their death 
held void for repugnancy.—Brown’s @uardian  v. 
Strother’s Admr., Va. 478. E. Rep. 236. 


169 WILLS — vested Remainder.— Under a will giving 
land to one person, and then, on her death, giving itto 
her child, held, that the rule in Shelley’s case does not 
apply, though the child is spoken of as the heir of the 
life tenant.—Kesterson v. Bailey, Tex., 808. W. Rep. 97. 

170. WITNESSES —Incriminating Questions.—Where 
mistress was asked who was the father of her children, 
court should instruct as to right todecline to answer in- 
criminating questions. —Ivy v. State, Miss., 36 So. Rep. 
265. 
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